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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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March 29, 2019

In Reply Refer to:
EPA Complaint No. 01NO-19-R9

Re: Acknowledgement of Administrative Complaint
Dear

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your complaint against Collins Aerospace on
March 26, 2019.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
complaint in light of EPA’s nondiscrimination regulation to determine whether it is a complaint
that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed, ECRCO
will notify you as to whether it will accept the complaint for investigation or reject or refer the
complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence. please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

Dale Rhines

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel





cC:

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
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March 29,2018
Return Receipt Requested In Reply Refer to:
Certified Mail #: EPA Complaint No: 0INO-19-R9
Kelly Ortberg,
Chief Executive Office
Collins Aerospace
8200 Arlington Avenue

Riverside, CA 92503

Re: Acknowledgement of Receipt of Administrative Complaint

Dear Mr. Ortberg:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received a complaint against Collins Aerospace on
March 26, 2019.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
complaint in light of EPA’s nondiscrimination regulation to determine whether it is a complaint
that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed, ECRCO
will notify you as to whether it will accept the complaint for investigation or reject or refer the
complaint to another Federal agency.





Mr Kelly Ortberg
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In the interim, if you have any questions about the status of this correspondence, please contact me
by telephone at (202) 564-4174, or by email at Rhines.Dale@epa.gov.

CC:

Angelia Talbert-Duarte

Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel

Sincerely,

Dale Rhines

Deputy Director ,
External Civil Rights Compliance Office
Office of General Counsel










From:

To: Title VI Complaints

Subject: CHROMIUM PAINT LEAKAGE AT U T C AEROSPACE
Date: Tuesday, March 26, 2019 2:07:20 PM

| WANT THE E P A TO LAUNCH AN INVESTIGATION REGARDING CHROMIUM PAINT LEAKAGE AT U TC
RIVERSIDE PLANT. WE NOTICE THIS SAFTEY ISSUE BACK IN SPRING 2017, | BROUGHT THIS ISSUE TO
MY SUPERVICER, AND HIS BOSS AND NOTHINGWAS DONE. ALSO WE HAVE CONTACTED CAL OSHA
AND THEY CAME AND LEFT NEVER TALKING TO THE RIGHT EMPLOYEES SO FINALLY WE CAL THE BIG
GUNS OF CAL OSHA IN SACRAMENTO AND THEY CAME ON MARCH 18 2019 AND CLOSE SPRAY
BOOTH DOWN FOR 24 HOURS. MY CONCERNS ARE THE FOLLOWING ITS ARE COMPANY
RESPONSIBLE FOR OUR SAFTY, AND ARE THEY LIABLE FOR NEGLECT, WE HAVE WITNESSES PICTURES
AND VIDEOS DATING BACK TO 2017 AND SUPERVISION DID NOTHING, ALSO THEY TOLD ME IF IDID
NOT LIKE THIS WORK CONDITIONS TO EXIT THE WORK PLACE, TO LOOK FOR ANOTHER JOB. THEY
VIOLATED SAFETY RULES AND WORK RULES.  HAVE A LETTER THAT CAL OSHA SEND ME SAYING
THERE IS NO PAINT LEAKAGE, THEY LIED TO HELP OUR COMPANY OUT. SO | Ask THEE P ATO
INVESTIGATE THIS ISSUE, YOU GUYS KNOW THAT CHROMIUM PAINT CAUSES CANCER AND OTHER

AN ) 6) Prvacy
I/ D OTHER CO -WORKERS HAVE SYMPTONS TO SO PLEASE HELP US
ou

Sent from Mail for Windows 10
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 9, 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: _ EPA Complaint No: 0INO-19-R9

Perris, CA 92570

Re: Rejection of Administrative Complaint

AR ) (6 Frivac)

On March 26, 2019, the U.S. Environmental Agency (EPA), External Civil Rights Office
(ECRCO) received your complaint filed against Collins Aerospace (specifically, the Riverside
plant). alleging discrimination based on national origin (Hispanic) in violation of Title VI of the
Civil Rights Act of 1964." You allege that your employer, Collins Aerospace, discriminated
against you because of your national origin by ignoring your complaints about indications of a
chromium paint leak. In addition, you allege that your employer retaliated against you because
you complained about working conditions and because you filed a complaint with the Equal
Employment Opportunity Commission (EEOC). After careful consideration ECRCO cannot
accept the complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second. it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, scx, age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§7.15.

! Although your initial communication with ECRCO did not explicitly allege discrimination, during an interview
with ECRCO you stated that you intended to allege discrimination based on national origin by Collins Aerospace
management.





ECRCO has concluded that it cannot accept this complaint for investigation because it does not
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation.
Specifically, Collins Aerospace is not an applicant for, or recipient of, EPA financial assistance.
ECRCO informed you that Collins Aerospace was not a recipient of EPA financial assistance
during a telephone interview on March 28, 2019, and you stated that you had no knowledge of
EPA financial assistance at Collins Aerospace. As a result, ECRCO does not have jurisdiction to
investigate the claims raised in the complaint. Accordingly, ECRCO is closing this case as of the
date of this letter.

Page 2

If you have questions about this letter, please contact ECRCO Team Lead Debra McGhee, at
(202) 564-4646, via email at mcghee.debra@epa.gov or by mail at U.S. EPA, Office of General
Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington, DC,

20460-1000.
Sincerely, ; %7

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 9, 2019

Return Receipt Requested In Reply Refer to:

Certified Mail #: EPA Complaint No. 01NO-19-R9
Kelly Ortberg

Chief Executive Officer

Collins Aerospace

8200 Arlington Ave
Riverside, CA 92503

Re Rejection and Closure of Administrative Complaint

Dear Mr. Ortberg:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received correspondence on March 26, 2019, alleging
discrimination by Collins Aerospace (specifically, the Riverside Plant) based on national origin
(Hispanic) in violation of Title VI of the Civil Rights Act of 1964.! The complaint alleges that
Collins Aerospace management discriminated against the Complainant and other workers by
ignoring complaints of leaking chromium paint, and by refusing to address hazardous working
conditions. In addition, the complaint alleges that Collins Acrospace management retaliated
against the Complainant because he complained about working conditions and because he filed a
complaint with the Equal Employment Opportunity Commission (EEOC). After careful
consideration ECRCO cannot accept the complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient

! Although Complainant’s initial communication with ECRCO did not explicitly allege discrimination, during an
interview with ECRCO Complainant stated that he intended to allege discrimination based on national origin by
Collins Aerospace management.





Mr. Kelly Ortberg Page 2

of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§ 7.15,

ECRCO has concluded that it cannot accept this complaint for investigation because it does not
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation.
Specifically, Collins Aerospace is not an applicant for, or recipient of, EPA financial assistance.
ECRCO informed the Complainant that Collins Aerospace is not a recipient of EPA financial
assistance, and as a result ECRCO does not have Jurisdiction to investigate the claims raised in
the complaint. Accordingly, ECRCO is closing case number (01NO-1 9-R9) as of the date of this
letter.

If you have questions about this letter, please contact ECRCO Team Lead Debra McGhee, at
(202) 564-4646, via email at mcghee.debra@epa.gov or by mail at U.S. EPA, Office of General
Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington, DC,

20460-1000.
Sincerely, M

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 6. 2018

Return Receipt Requested In Reply Refer to:

Certified Mail #:_ EPA File No 0IR-19-R4 and
02R-19-R4

Pascagoula, MS 39567

Re: Acknowledgement of Administrative Complaint

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your correspondence on November 1, 2018,
alleging discrimination based on race in violation of Title VI of the Civil Rights Act of 1964
involving the City of Atlanta, Georgia and the Georgia Department of Natural Resources.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject. or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

4

Dale Rfines

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel





CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Kristy Eubanks

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official
EPA Region 4

Page 2
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November 7, 2018

Return Receipt Requested In Reply Refer to:
m’l—— EPA File No: 01R-19-R4
The Honorable Keisha Lance Bottoms

Mayor

City of Atlanta, Georgia

55 Trinity Avenue, SW

#2500

Atlanta, GA 30303

Dear Honorable Bottoms:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received correspondence on November 1, 2018, alleging
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964 involving
the City of Atlanta, Georgia.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject it,
or refer it to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174, or by email at Rhines.Dale@epa.gov.

Sincerely,

7,

Dale Rfiinés

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel





Mayor Keisha Lance Bottoms

CcC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Kristy Eubanks

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official

US EPA Region 4

Page 2










COMPLAINT
OFFICIAL REQUEST A TITLE VI INVESTIGATION é -

N3¢
Official Communication to: 7o
Administrator, Lisa Perez Jackson and or acting Administrator g -
Gwendolyn Keys Fleming, Regional Administrator T =2
A. Stanley Meiburg, Deputy Regional Administrator ) % 2
Jerome Balter Director Environmental Law Project 10/23/18

EPA Administrative Law Judge

EPA Administrator Haylan Ford

EPA Millan Hupp

EPA Lynnette Horner

Major General Todd Semonite, Deputy commanding general of the US Army Corps of
Engineers South Atlantic Region

RE: IN CONSIDERATION OF THE FREEDOM OF INFORMATION REQUEST ACT
(FOTA) OR THE MANDATED PROCESS OF THE OFFICE OF HEADQUARTERS
ANTY DECINN 4 DTVICION AND OR THE GEORGIA OPEN RECORDS ACT
(GORA)

1 [ - o 12, Mississippi 39567 US A 2 CITIZEN OF THE
UNITED STATES OF AMERICA emailzw
Officially request a title V1 investigation against:

1. State of Georgia
C/o Governor Nathan Deal

o

Georgia Department of Natural Resources
C/o Commissioner Mark Williams

(oS

City of Atlanta
C/o Mayor Keisha Lance Bottoms

4. City of Atlanta
C/o Chair Public Safety Committee Dustin R Hills

N

City of Atlanta
C/o City Council President Felicia A. Moore

6. City of Atlanta
C/o City Attorney Nina Hickson

7. City of Atlanta
C/o Department of Public Works Commissioner James A. Jackson jr.





Violations under Title VI: AIR, WATER, LAND, HAZARDOUS WASTE, And
WASTE ENDANGERMENT TO PUBLIC SAFETY & HEALTH & FRAUD

8. Environmental Protection Division of Georgia Department of Natural Resources
C/o Director Richard Dunn

VIOLATIONS UNDER TITLE VI  AIR, WATER, LAND, HAZARDOUS WASTE,
WASTE AND ENDANGERMENT TO PUBLIC SAFETY & HEALTH & FRAUD

9. Fulton County, Georgia Board of Commissioners
C/o Natalie Hall District 4

10. Georgia Senate Natural Resources Committee
C/o Committee Chair Tyler Harper

11. Georgia Committee on State Institutions and Property
C/o Committee Chair Ed Harbison

12. Georgia Environmental Protection Division Chief Watershed Protection Branch
C/o James Capp

Reference Points for this Complaint:

Office of Environmental Accountability

Office of Policy and Management

Office of External Affairs

Resource Conservation and Recovery Act Division
Science and Ecosystems Support Division

Emergency Planning and Community Right-to-Know Act
Environmental Protection Agency Air Emissions
18U.S.C. 4

Superfund Division

Water Protection Division

The Georgia Environmental Protection Division is under the Georgia Department
of Natural Resources. There is and has been an amalgamated cabal effort of
discrimination based on race, color and financial ability of residents and property owners
in Northwest Atlanta adjacent the Gun Club Landfill and in close proximity to the City of
Atlanta’s New Atlanta’s West Side Park at Bellwood Quarry where the two (2) Billion
water reservoir will hold Atlanta’s drinking water, the Procter Creek which is the
tributary to our nations waterway Chattahoochee River Atlanta, Georgia 30318 and its
tributaries which provide water for human consumption, agriculture, fish and game etc.
avo intautinnally heing contaminated by a local government the City of Atlanta
Municipality. United States Citizens properties are intentionally being contaminated by
the same in continuous efforts that allow unlawful solid and hazardous waste to remain in
violation of State of Georgia Law and the Laws under the United Statec Fnviranmental






Protection Agency. This group effort has been systematically perpetuated by and through
the double standards or two sets of rules practiced by the Georgia Environmental
Protection Division as to punitive and notification measures taken against private
individuals, private companies and or private citizens in comparison to the same set of
rules and laws in place the practices and or actions as to punitive or notification
procedures taken against a local government agency (Municipality City of Atlanta). This
scheme and the blatant causatum are against the protected activities of the United States
Citizens and are in complete violation of Civil Rights & Liberties, United States
Constitutional Rights and the Constitution of the State of Georgia.

e The discrimination, double standard and blatant disregard to Public Safety

and Health is depicted driving down the City of Atlanta’s streets N
*and

—by the Municipality City of Atlanta and the Georgia

Department of Environmental Protection Division as to allowing such
blatant violations of State and Federal Laws in as much as this area is
predominately populated by low income black residents, which have never
had their voice considered, it is obvious that this section within the City of
Atlanta adjacent the non compliant Gun Club Landfill is just an extension
to the landfill as to allow so many open illegal hazardous and toxic waste
dump sites. The local Atlanta Police Department just turns a blind eye,
the employees of the City of Atlanta just turn a blind eye as if these
conditions of public endangerment are not only allowed continuously but
are acceptable as normal. The only foreseen motive is one of two obvious
reasons, the City of Atlanta is corrupt and has abandoned this area for
reasons of driving out the remaining few black residents and private
property owners or for LIABILITY reasons as to not being caught and
having to defend themselves in court from their in ability to follow the
laws in place to protect the public, protect the environment and property.

Various United States of America Grants and Funding(s) are presented and issued to the
State of Georgia for the assurance and use in as much that violations of Federal and State
environmental protection laws will not be tolerated but enforced, in addition the State of
Georgia is also the recipient of other federal agencies funding such as NOAA,
SUPERFUND, Emergency Planning and Community Right-to-Know Act Awards

B0 b In Accumulation of following the money, the City of Atlanta Municipality
(Local government) is the recipient of Numerous State of Georgia and Federal Fund
awards as example the Scrap tire program, Procter Creek revitalization, Brownfield’s
Awards etc......... These meliorations are and have been misappropriated by the Local
government City of Atlanta and by the State of Georgia along with other agencies within
the State for years and have not been used to assure enforcement, complete and full
disclosure and allowing ethical violations and professional misconduct to be the
measurable action that controls the outcome as to protection of the Public, Environment
and Property.

»d





To the point, each level of the Government actual goal is the protection of another level
of government with the systematic approach that governs investigations, enforcement and
produces deception and non transparency as example, The State of Georgia
Environmental Protection Division receives a Waste in Place violation complaint CTS#
78390, the first re-action by the State Government EPD is to immediately investigate and
verify actual illegal waste in place, a BIASED determination is made first, whether the
Violation is on private property or on government property, if the illegal waste is on
private property immediately without any form of communication a Notice of Violation

is issued to the private individual without any direct communication effort or meeting,
YET, if there is verifiable illegal waste in place on a government property as a
Municipality property or City Streets Right of Ways (City of Atlanta for example), every
effort and action is in contrary as to how the private citizen was treated in the issuance of
a WRITTEN Notice of Violation, phone calls are made to the City, multiple
conversations take place with the City , multiple meetings take place with the City and
yet still NO NOTICE OF VIOLATION IS ISSUED TO THE CITY even though there is
verifiable illegal waste in place in violation of State and Federal Laws so that continuous
and repeated contamination of the environment, nuisance to the public and the
destruction of the environment and property is allowed by the State of Georgia as well as
the City of Atlanta government.:

Georgia Department of Natural Resources, Department of Transportation, Department of
Revenue etc...

The lack of enforcement of Federal and State laws, Policies and Procedures Management
by the State of Georgia and the City of Atlanta, Fulton County agencies as to Public
Health, Safety and our Environment in Georgia concerning absolutely all federally

funded programs through the EPA and other federal funding sources under the
prognostication of the EPA and by the State of Georgia, County and local government are
and have been in violation in the City of Atlanta Northwest Sector adjacent the Gun Club
Landfill permit # ( 060-026D (SL) Fulton County, City of Atlanta, Georgia 30318 USA
daily.

The Act as Resource Conservation and Recovery Act, Comprehensive Environmental
response Compensation and Liability Act does not nor has invariably received the proper
appropriated funding for the abundance of violations of federal and state environmental
laws in Northwest Atlanta adjacent the non compliant Gun Club Landfill where huge
numbers of illegal open waste dumps are and have been operated for years by the City of
Atlanta in the City of Atlanta’s Streets right of ways, on City of Atlanta’s properties and
on City of Atlanta Park property called the Baby Gun Club Park on any level toward the
protection of our countries natural resources and or the environment surrounding the City
of Atlanta’s owned and operated Gun Club Landfill and its illegal open dump sites
surrounding it.

Federal open records laws, such as the Freedom of Information Act (FOIA), provide
access to government documents and public records. State “sunshine” laws and the





Georgia open records Act (GORA) also provide the means by which the public can gain
access to government documents and scrutinize the behavior of public officials.

On September 2018 an official Georgia Open Records Act request to the Georgia
Department of Natural Resources Environmental Protection Division (GA EPD) in which
Linda Weglewski, Georgia open records Act Coordinator responded in an official letter
dated September 20, 2018 that “these files were available for inspection.” On 9-21-2018
inspection of the partial files offered by the GA EPD, emails, notes, photos, text
messages, recordings etc were not provided, the inspection did reveal only seven (7)
complaints (Thousands of TONS of illegally dumped waste remains in illegal open dump
sites surrounding the non compliant Gun Club Landfill that demonstrated has been in
place for years) only seven (7)) complaints exist in the GA EPD office as to the GORA
request as Complaint Tracking System CTS#s: 78929, 79508, 78390, 78930, 81276,
77489, 78928 as all opened, Approved/Closed cleaned. These complaints do not reflect
the actual real accurate and trustworthy complaints from the black residents who are
forced to live in the squalor as to the abundance of tons of Solid, hazardous waste and the
longevity these illegal open dump sites have existed after being brought to the attention
of the Georgia Department of Natural Resources Environmental Protection Division
regarding the City of Atlanta’s Right of Ways, Sizemore Ave NW, Gun Club Road NW,
Alvin Drive NW, Ruth Drive NW Mack Drive NW, City of Atlanta’s properties and City
of Atlanta’s Park Property Gun Club Park as example. It demonstrates that the Georgia
Department of Natural Resources is in desperate need of direct federal occupation since
the current laws in place do not afford the proper protection as to the environment and
public safety health and protection of property.

The Georgia GAEPD Land Division under the GORA request did not provide emails,
Meeting Notes, Field Notes, Text messages, Photos etc as it related to the aforementioned
complaints, that an additional request provided to GAEPD employee Esther Alexander on
9-21-2018 stamped RECEIVED ON SEP 21 2018 as to the complaints regarding the
GAEPD employees: Larry Castelberry, Brian Boutelle, Russell Nix, Angel White,

William Cook, Karen Buerki, Wallace Reid, Jerry Campbell, Jim Cooley, Tammy Smith,
Karen Stone and Jamie Lancaster along with any communications relating to the
aforementioned complaints in contact with City of Atlanta employees: Carla Lipscomb,
City of Atlanta Commissioner, City of Atlanta City Attorney (s), City of Atlanta Mayor
Reed and City of Atlanta Mayor Bottoms. The Georgia GAEPD did not provide the full
and complete records as required by law since each and every complaint aforementioned
was opened, investigated and closed there would be absolutely no reason why all records
would not be available under GORA. There was a verbal disclosure by employee that
emails and notes may have been deleted or destroyed.

What motives exist for the non-disclosure of public records unless fraud, abuse and or
illegal activities are being concealed?

The Water protection and Land protection in Northwest Atlanta that impacts our nations
Waterway Chattahoochee River which multitudes of the public depend on this water





way’s quality as for use of human consumption, use in agriculture needs fish
consumption and wildlife habitat all depends on the protection of the environment.

On this day Wednesday October 24, 2018 I_a United States Citizen request
an immediate and through investigation concerning the quality of life as to the
Environment, Public Safety, Health and Property in the City of Atlanta, northwest section
area code 30318 area surrounding the Gun Club Landfill as to Title VI as a process of
remediation as covered by State and Federal Constitution.

CC:
e US EPA, Office Civil Rights (1201A) 1200 Pennsylvania Ave NW Washington,
DC 20460 202-564-7272 Fax 202-565-0196
e U.S. Environmental Protection Agency Office of Administrative Law Judges

Franklin Court, Suite 350 1099 14" St Nw Washington DC, 20005

Reverentially,

-"'/dscagmlla, Mississippi 39567
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May 2, 2019
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 1203 EPA Complaint Nos. 01R-19-R4 and

02R-19-R4

Pascagoula, MS 39567

Re: Rejection and Closure of Administrative Complaint

oo

On November 1, 2018, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received your administrative complaint filed against the City of
Atlanta and the Georgia Department of Natural Resources (GA DNR). You allege that the City
of Atlanta and GA DNR failed to enforce laws prohibiting solid waste dumping in the
predominantly low income' and minority neighborhood, on the roads and rights-of-way near the
Gun Club Landfill in northwest Atlanta, Georgia, in violation of Title VI of the Civil Rights Act
of 1964 and the EPA’s nondiscrimination regulation, 40 C.F.R. Part 7. After careful
consideration, for the reasons identified below, ECRCO is rejecting and closing this complaint as
of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R.§ 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.

1 “Low income” (sometimes referred to by the Complainant as “financial ability™) is not a protected class that
ECRCO has jurisdiction to investigate. See 40 CFR Part 7, Subparts B, C and F;
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf.
Therefore, this allegation based on “low income or financial ability” is not accepted for investigation by ECRCO
and is rejected as of the date of this letter.






In general, ECRCO will accept, reject, or refer a complaint after considering the four
fundamental factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, such as the complaint
allegations are not sufficiently grounded in fact, ECRCO may reject a complaint allegation.?

The subject complaint alleges that the properties near the now closed Gun Club landfill were
“intentionally being contaminated” by the City of Atlanta and the GA DNR based on race, color
and low income/financial ability. Specifically, the complaint alleges that the City of Atlanta is
illegally dumping trash, and/or that the City of Atlanta and the GA DNR are failing to enforce
illegal trash dumping laws, in the area near the Gun Club landfill. First, with respect to whether
the City of Atlanta is illegally dumping trash, you have not provided any evidence to support this
allegation, nor does GA DNR have any evidence of illegal dumping by the City. Second, as to
your allegations that the City and GA DNR have failed to enforce anti-dumping laws, a
preliminary review of the documents that you provided demonstrated the City of Atlanta and GA
DNR have responded to the issues you raised regarding illegal unpermitted dumping of tires and
other waste material in this part of the city and adopted measures to remediate the sites affected
by unpermitted waste disposal. GA DNR opened several complaints that you filed and contacted
the City of Atlanta to remove trash from roads and rights-of-way. Interviews with staff at GA
DNR confirmed that the City of Atlanta was contacted. and that trash was removed from the sites
owned by the City.

GA DNR does acknowledge that often there is more dumping after the City clean-up has taken
place, but they have no evidence that the City of Atlanta is dumping trash illegally. Email
records you shared with ECRCO also showed that GA DNR provided you with contact
information to allow you to file a new complaint if you felt unpermitted waste continued to be
present in the Gun Club area. Accordingly, ECRCO’s review of the available information
appears to contradict the allegation that the City and GA DNR are either contributing to and/or
failing to address the unpermitted dumping of waste materials in this part of the city.

[n addition, the complaint alleges acts that, even if true, do not violate the EPA’s
nondiscrimination regulations. For example, the complaint alleges that GA DNR takes
“punitive” measures against “individuals, private companies and/or private citizens,” but not
against local government agencies. The complaint also alleges that the state of Georgia may not
have complied with the Georgia Open Records Act. Additionally, the complaint alleges
discrimination based on low income/financial ability. None of these issues constitute an alleged
violation of Title V1, or any of the other federal civil rights laws enforced by ECRCO.

Given these circumstances and after careful consideration, ECRCO has determined that it will
not accept this complaint for investigation and is rejecting and closing this complaint as of the
date of this letter.

2 See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf
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If you have questions about this letter, please contact Case Manager Waleska Nieves-Muiioz, at
(202) 564-7103, via email at nieves-munoz.waleska@epa.gov, or by mail at U.S. EPA, Office of
General Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington,
DC, 20460-1000.

Sincerely,

BN

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

EPA Region 4

Leif Palmer
Regional Counsel
EPA Region 4
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May 2, 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 1241 EPA Complaint No. 01R-19-R4

The Honorable Keisha Lance Bottoms
Mayor

City of Atlanta, Georgia

55 Trinity Avenue, SW

Atlanta, GA 30303

Re: Rejection and Closure of Administrative Complaint

Dear Mayor Bottoms:

On November 1, 2018, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received an administrative complaint filed against the City of
Atlanta and the Georgia Department of Natural Resources (GA DNR). The complaint alleges
that the City of Atlanta and Georgia Department of Natural Resources (GA DNR) failed to
enforce laws prohibiting solid waste dumping in the predominantly low income' and minority
neighborhood, on the roads and rights-of-way near the Gun Club Landfill in northwest Atlanta,
Georgia, in violation of Title VI of the Civil Rights Act of 1964 and the EPA’s
nondiscrimination regulation, 40 C.F.R. Part 7. After careful consideration, for the reasons
identified below, ECRCO is rejecting and closing this complaint as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient

1 “Low income” (sometimes referred to by the Complainant as “financial ability”) is not a protected class that
ECRCO has jurisdiction to investigate. See 40 CFR Part 7, Subparts B, C and F;
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf.
Therefore, this allegation based on “low income or financial ability” is not accepted for investigation by ECRCO
and is rejected as of the date of this letter.
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of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§ 7.15.

In general, ECRCO will accept, reject, or refer a complaint after considering the four
fundamental factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, such as the complaint
allegations are not sufficiently grounded in fact, ECRCO may reject a complaint allegation.’

The subject complaint alleges that the properties near the now closed Gun Club landfill were
“intentionally being contaminated” by the City of Atlanta and the GA DNR based on race, color
and low income/financial ability. Specifically, the complaint alleges that the City of Atlanta is
illegally dumping trash, and/or that the City of Atlanta and the GA DNR are failing to enforce
illegal trash dumping laws, in the area near the Gun Club landfill. First, with respect to whether
the City of Atlanta is illegally dumping trash, the complaint has not provided any evidence to
support this allegation, nor does GA DNR have any evidence of illegal dumping by the City.
Second, the complaint allegations that the City and GA DNR have failed to enforce anti-
dumping laws, a preliminary review of the documents that were provided demonstrated the City
of Atlanta and GA DNR have responded to the issues that were raised in the complaint regarding
illegal unpermitted dumping of tires and other waste material in this part of the city and adopted
measures to remediate the sites affected by unpermitted waste disposal. GA DNR opened several
complaints that were filed and contacted the City of Atlanta to remove trash from roads and
rights-of-way. Interviews with staff at GA DNR confirmed that the City of Atlanta was
contacted, and that trash was removed from the sites owned by the City.

GA DNR does acknowledge that often there is more dumping after the City clean-up has taken
place, but they have no evidence that the City of Atlanta is dumping trash illegally. Email
records shared with ECRCO also showed that GA DNR provided with contact information to
allow to file a new complaint if unpermitted waste continued to be present in the Gun Club area.
Accordingly, ECRCO’s review of the available information appears to contradict the allegation
that the City and GA DNR are either contributing to and/or failing to address the unpermitted
dumping of waste materials in this part of the city.

In addition, the complaint alleges acts that, even if true, do not violate the EPA’s
nondiscrimination regulations. For example, the complaint alleges that GA DNR takes
“punitive” measures against “individuals, private companies and/or private citizens,” but not
against local government agencies. The complaint also alleges that the state of Georgia may not
have complied with the Georgia Open Records Act. Additionally, the complaint alleges
discrimination based on low income/financial ability. None of these issues constitute an alleged
violation of Title VI, or any of the other federal civil rights laws enforced by ECRCO.

Given these circumstances and after careful consideration, ECRCO has determined that it will
not accept this complaint for investigation and is rejecting and closing this complaint as of the
date of this letter.

2 See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc ecrco_crm_january 11_2017.pdf
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If you have questions about this letter, please contact Case Manager Waleska Nieves-Muiioz, at
(202) 564-7103, via email at nieves-munoz.waleska@epa.gov, or by mail at U.S. EPA, Office of
General Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington,
DC, 20460-1000.

Sincerely,

B B
Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ce: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

EPA Region 4

Leif Palmer
Regional Counsel
EPA Region 4
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April 11,2019

Return Receipt Requested In Reply Refer to:

Certified Mail #: _ EPA Complaint No 01Rr-19-R6

Jon Niermann

Chairman (MC 100)

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

St ©) (©) Privacy

Toby Baker

Executive Director (MC 109)

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Re: Acknowledgement of Administrative Complaint

Dear Messrs. Niermann and Baker:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your complaint against the Texas Commission on
Environmental Quality on April 8, 2019.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
complaint in light of EPA’s nondiscrimination regulation to determine whether it is a complaint
that falls within ECRCO’s jurisdiction. Once this Jurisdictional review is completed, ECRCO
will notify you as to whether it will accept the complaint for investigation or reject or refer the
complaint to another Federal agency.





Mr. Jon Niermann
Mr. Toby Baker

Page 2

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

CccC:

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

David Gray

Acting Regional Administrator

Deputy Regional Administrator (DCRO)
EPA Region 6

James Payne
Regional Counsel
EPA Region 6

Sincerely,

o jl
/‘%:ﬁines

Deputy Director
External Civil Rights Compliance Office
Office of General Counsel
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OFFICE OF GENERAL COUNSEL

April 11,2019

In Reply Refer to:
EPA Complaint No 01Rr-19-R6

Return Receipt Requested
Certified Mail #:

Austin TX 78729

Re: Acknowledgement of Administrative Complaint
Dear

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your complaint against the Texas Commission on
Environmental Quality on April 8, 2019.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
complaint in light of EPA’s nondiscrimination regulation to determine whether it is a complaint
that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed, ECRCO
will notify you as to whether it will accept the complaint for investigation or reject or refer the
complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

2 BY

Dale Ruines

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel





CC:

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

David Gray

Acting Regional Administrator

Deputy Regional Administrator (DCRO)
EPA Region 6

James Payne
Regional Counsel
EPA Region 6

Page 2










From:

To: Title VI Complaints
Subject: Complaint of Retaliation
Date: Sunday, April 07, 2019 2:55:18 AM

Attachments: Letter ofcomplaint4 5 2019 - Copy.pdf

Dear EPA Officer,

Attached please find a letter sent on my behalf to EPA.

Sincerely,










Via electronic mail and, fax, post mail Delivery
Date April 5, 2019

Mike Hardison, Chief Auditor TCEQ
Texas Commission on Environmental Quality
P.O. Box 13087, Austin, TX 78711-3087

David Gray, Cheryl Seager, US EPA Compliance Assurance and Enforcement Division
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202

U.S. EPA Office of General Counsel External Civil Rights Compliance Office,
Mail Code (2310A)
1200 Pennsylvania Ave., NW Washington, D.C. 20460

U.S. Environmental Protection Agency, Office of Inspector General Hotline
1200 Pennsylvania Avenue, NW Mail code 2431T
Washington, DC 20460

Re: Whistleblower Disclosure

Dear EPA, General Consul and Commission ‘Members

This is a hard letter for me to write because | have been a dedicated TCEQ employee for over twenty
years and love our mission and need my job. | make this report because | respectfully believe that the
law is being violated. | am not a lawyer, of course, but | respectfully believe, in good faith, that the
following statute and laws are being violated: 40 CFR §130.4(b) Clean Water Act (CWA) §106(e); 2 CFR §
1500.11; 40 CFR §300.430(e)(2); as | explain below.

| believe that the geo-spatial data agreement for EPA water quality assurance was violated. If the
persons or offices at EPA are not the proper part of the agency to make this report to, please
immediately forward this to the appropriate part of the agency governing EPA -TCEQ Water Pollution
Controls and Monitoring agreement to EPA inspector general and TCEQ commissioner members. | am
copying TCEQ on this report because | do care about this agency and water quality in Texas.

| began working for TCEQ in 1988, on continuous basis at Office of Water Division’s program, | have
worked for 20 years for the Groundwater Planning & Assessment Unit and | served in a capacity of
System Analyst (“0257’), acting as Spatial Data Manager( senior Data Analyst to TCEQ Management
under Clean Water Section 106, 33 US Code 1256). Before TCEQ, | worked several years in the
government sectors, computer architecture systems, engineering firms and water data research for
watershed protection. | am proud of joining TCEQ and from day one, | proudly work at TCEQ assisting the
State’s Sole Source Aquifer Program, Water Supply Systems and Texas Groundwater Protection





Committee (TGPC) activities. My Spatial Data Analyst role was for carrying out plans to ensure water
quality, water source protection and environmental priority activities in partnership grant funded by US
EPA to clean water and safety drinking water. | appreciate our valuable time working together for Clean
Water Acts. | want to disclose problems that TCEQ has to report ground water ambient monitoring study,
which | identified grossly errors on data quality, misleading the water quality data collected in the
system. | have been retaliated against as a result of my having reported these errors to Management,
who are responsible for managing current TCEQ grant Section 106(e) of the Federal Water Pollution
Control Acts(FWPCA), portion of 305(b) Integrated Report. | believe that TCEQ is not properly reporting
water quality in Texas and the levels of pollution.

| have tried to get the agency to properly count and report such information and recounted the
inorganics chemicals under 305(b), which did not properly reflect or report in arsenic contamination. |
also reported to my supervisor the absence of TCEQ pesticides data collected to ground water public
wells supplies in the 10 -years period which EPA paid to monitor pesticides and to include quantification
of Atrazine contamination. | refused to obey the directives of supervisor to omit the data to EPA, but
eventually my supervisor did not let me do so under the 106 grant. He intimidated me with reprisal, and
TCEQ water sampled for pesticides ambient monitoring which was agreed to CWA (106), was not
properly entered in the EPA National Water Quality Database System, as required to CWA section 106
portion of“305(b) reports.

The TGPC received federal funds from EPA Clean Water Acts on biennial basis. As April 3, 2019 | am still
denied and excluded to report the TGPC historical geo-spatial data analysis of the ground water wells
where chemical ( e.g. Arsenic ) and other inorganic chemical has been historically discharged possibly
from known monitored facilities. Because the affected land and ground are minority in landowners, |
believe that TGPC illegally did not comply with the laws related to notifications to land owners, including
minority owners, allowing the ground water contamination spreading in minority water community
systems.

My report of improper conduct and retaliation under 42 U.S.C VI and Tex. GOV'T § 554.002 include the
following:

e On February 28, 2019, | was denied the ability to evaluate the data analysis researched to EPA
305(b) Reports. As today, the draft portion of TCEQ Groundwater Assessment on 305(b) was
omitted from TCEQ website for public to comments. Instead, | was reassigned to other TGPC web
tasks, and unrelated to water quality data reporting.

e Between February 2019 to April 2019, my supervisor promised To Be Announced (“TBA”) the
305(b) data correction | could make to EPA before April 2019. | was denied the ability to speak
out and email communication to about this my work to EPA. | was intimated to lose my job for
my complaints.

e On March 6, 2019 | was not allowed to participate in the TGPC meeting activities, at the time
when the Arsenic data research federally funded by EPA contract were presented to TGPC. | was
prohibited from communicating to relevant persons and isolated from the Arsenic data research





projects presented to TGPC. EPA funded the Arsenic project, but my supervisor denied my
participation. | have been complained against TGPC historically discrimination against minority in
TCEQ groundwater geo-spatial data for chemicals contamination, especially blacks and minority
situated in our region 6, as result having reported TGPC discrimination. On March 6, 2019, | was
also retaliated against involving my participation on TGPC Public Outreach Education for Arsenic
contamination monitoring effort, a federally funded education activities to State of Texas.

| have requested, to participate in other EPA 305(b) related efforts in National Monitoring.
Training Education/EPA Conference outside Texas. On March 25- March 29, 2019, my supervisor
travel was approved to EPA 305(b) training conference in Colorado and | was disapproved to
travel, but it was not clear, what, if any portion of 305(b) pesticide ambient monitoring was
properly entered at EPA Water Quality Exchange (WQX) Database System.

Management has intentionally ‘singled ‘me at my team, and excluded for better job classification
salary classification in order to retaliate against my salary promotion. Under the TCEQ
Groundwater Assessment, section 106 grant funds management to EPA activities, | have been
treated differently than other of the other employees in my team.

On or about April 1, 2019 my supervisor, returned from EPA National Monitoring Meeting in
Colorado, he quickly gave me verbal warning on earlier in the morning, that | should not instruct
anyone or guide others on groundwater contamination of TGPC issues. | was not selected to
present the 305-report data upcoming TCEQ public presentation and was excluded from
disclosing my work and data to EPA 305b report. On April 1, 2019, | complained to TCEQ Chief
Auditor about Supervisor’s actions on data quality . Once again, | was told that he would refer the
matter to_. Despite TCEQ's Auditor frequent assertions that he would refer the
matter to Office of Water Consul and_ never contacted me
because of these referrals. Accordingly, | believe that Office of Water ignored my complaints on
groundwater contamination for the public health.

| believe that this important pollution data is not being properly reported and that because | have
spoken up about these issues, | have been subjected to retaliation treatment for reporting
violation under federal laws and regulations as well TCEQ Section 106 of the Clean Water Act
funds to Groundwater Assessment.

Sincerely,

Cc:

David Timberger, Legal Counsel TCEQ,
Ombudsman, Office of Inspector General, EPA










UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
S STay, WASHINGTON, D.C. 20460

7,
0,
¥ agenct

N\

4ll\4L pnoﬁ'rc" N Tal o ~, \
OFFICE OF GENERAL COUNSEL

1A
AN

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

May 1, 2019

Return Receipt Requested In Reply Refer To:

Bt o) (6) Privacy | EPA Complaint No. 01Rr-19-R6

Austin, TX 78729

.

This letter is to notify you that the Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is rejecting and, in part, referring a complaint filed against
the Texas Commission on Environmental Quality (TCEQ). Your complaint alleges that: TCEQ
discriminated against African American landowners by failing to provide appropriate
groundwater contamination notifications; TCEQ failed to compile accurate and complete water
quality data; TCEQ discriminated against you based on race, national origin and sex by taking
adverse employment actions against you, and TCEQ retaliated against you for raising
discrimination issues by taking adverse employment actions against you as well. ECRCO is
responsible for processing complaints alleging that recipients of EPA financial assistance have
discriminated against individuals or communities under the federal civil rights laws, including
Title VI of the Civil Rights Act of 1964 (Title VI) and EPA’s nondiscrimination regulation found
at 40 C.F.R. Parts 5 and 7. After careful consideration, ECRCO has determined that it cannot
accept the complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Jd. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§7T.19:
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In general, ECRCO will accept, reject, or refer a complaint after considering the four
jurisdictional factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, ECRCO may reject the
complaint.! In an effort to determine jurisdiction, ECRCO sent you a request for clarification on
April 15, reviewed your response, and spoke with you at length during multiple telephone
interviews on April 10, April 15, and April 29.

Regarding the allegation that TCEQ failed to provide notification of contaminated groundwater
to African American landowners in the vicinity of the Big Brown Electric Utility,

ECRCO must reject this allegation for investigation. You acknowledged during interviews that
you had personal knowledge of a single landowner who should have received a notification from
TCEQ of groundwater contamination but who did not, and the landowner subsequently
complained to TCEQ. You also were unable to identify the date or a general timeframe upon
which you leamned of this alleged failure or the date when the landowner contacted TCEQ. You
stated that, for the current cycle of notification, decisions regarding which landowners would be
notified of contamination or potential contamination were made during a meeting held on March
6,2019. You acknowledged that you were not present at this meeting and did not observe the
process by which landowners were selected for notification. Furthermore, you were unable to
state whether minority landowners were denied appropriate notifications in April 2019, when
you explained notifications usually were issued. However, you stated your belief that it was
possible that minority landowners were denied notification during the April 2019 cycle. Based
on a preliminary review of the available information discussed above, ECRCO is unable to
ascertain whether this allegation is timely. Moreover, even after multiple conversations with
you, ECRCO was not able to obtain any specific information in support of this allegation that
would raise it above the level of speculation. Therefore, ECRCO cannot accept this allegation
for investigation.

You also alleged that TCEQ compiled and reported incomplete and inaccurate water quality data
and that TCEQ retaliated against you for raising this issue by taking certain adverse employment
actions. However, you did not allege any discriminatory act that, if true, may violate the EPA’s
nondiscrimination regulation. In addition, you failed to identify a particular date or timeframe
upon which this action occurred. Consequently, ECRCO does not have jurisdiction to investigate
these allegations.

You also alleged that certain employment actions were taken against you due to your race,
national origin and sex. You alleged that TCEQ retaliated against you for participating in the
employment discrimination complaint process. Pursuant to EPA’s nondiscrimination regulation,
ECRCO has limited jurisdiction over employment discrimination claims concerning recipients of
EPA financial assistance. See 40 C.F.R. §§ 5.500(a)(1), 7.35(a)(6). Your employment
discrimination allegations as described above do not fall within ECRCO’s jurisdiction.

Accordingly, ECRCO is referring your employment claims based on race, sex, national origin
and retaliation discrimination to the Dallas District Office of the Equal Employment Opportunity

! See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january 11_2017.pdf.
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Commission (EEOC). If you have questions about this referral, you may contact the EEOC
directly at 1-800-669-4000, or by accessing their public portal at:
https://publicportal.ecoc.gov/portal/.

If you have questions about this letter, please contact ECRCO Team Lead Debra McGhee, by
phone at (202) 564-4646, by email at mcghee.debra@epa.gov or by mail at 1200 Pennsylvania
Avenue, NW, Mail Code 2310A, Room 2524, Washington, DC, 20460-1000.

Sincerely,

Dz Bl

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

David Gray

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 6

James Payne
Deputy Civil Rights Official
US EPA Region 6
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Return Receipt Requested In Reply Refer To:
Certified Mail # [ IR EPA Complaint No. 01Rr-19-R6
Belinda McCallister
Director

Dallas District

U.S. Equal Employment Opportunity Commission
Dallas, Texas 75202

Decar Ms. McCallister:

On April 8, 2019, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received a complaint from an employee of the Texas Commission
on Environmental Quality (TCEQ) that alleged discrimination against her on the basis of race
(Black) and gender (female), and retaliation against her by demoting her and denying her rights
and privileges associated with her professional position because she complained to the TCEQ
about the failure to notify minority landowners of groundwater contamination, as well as for her
participation during a previous EEOC investigation involvement another TCEQ employee.

Pursuant to EPA’s nondiscrimination regulation, ECRCO has limited jurisdiction over
employment discrimination claims concerning recipients of EPA financial assistance. See 40
C.F.R. §§ 5.500(a)(1), 7.35(a)(6). The allegations regarding employment discrimination as
described above do not fall within ECRCO’s jurisdiction. Accordingly, ECRCO is referring
these employment allegations based on race and gender as well as the retaliation discrimination
allegations to your EEOC Dallas/Fort Worth office for review. Copies of the complaint and
additional supporting documentation regarding the complaint are also enclosed.

If you have questions about this matter, please contact ECRCO Team Lead Debra McGhee, by
phone at (202) 564-4646, by email at mcghee.debra@epa.gov or by mail at 1200 Pennsylvania
Avenue, NW, Mail Code 2310A, Room 2524, Washington, DC, 20460-1000.






Director Belinda McCallister

Enclosure: Complaint

CC:

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

David Gray

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 6

James Payne
Deputy Civil Rights Official
US EPA Region 6

2|Page

Sincerely,
ot

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel





Via electronic mail and, fax, post mail Delivery
Date April 5, 2019

Mike Hardison, Chief Auditor TCEQ
Texas Commission on Environmental Quality
P.O. Box 13087, Austin, TX 78711-3087

David Gray, Cheryl Seager, US EPA Compliance Assurance and Enforcement Division
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202

U.S. EPA Office of General Counsel External Civil Rights Compliance Office,
Mail Code (2310A)
1200 Pennsylvania Ave., NW Washington, D.C. 20460

U.S. Environmental Protection Agency, Office of Inspector General Hotline
1200 Pennsylvania Avenue, NW Mail code 2431T
Washington, DC 20460

Re: Whistleblower Disclosure

Dear EPA, General Consul and Commission ‘Members

This is a hard letter for me to write because | have been a dedicated TCEQ employee for over twenty
years and love our mission and need my job. | make this report because | respectfully believe that the
law is being violated. | am not a lawyer, of course, but | respectfully believe, in good faith, that the
following statute and laws are being violated: 40 CFR §130.4(b) Clean Water Act (CWA) §106(e); 2 CFR §
1500.11; 40 CFR §300.430(e)(2); as | explain below.

| believe that the geo-spatial data agreement for EPA water quality assurance was violated. If the
persons or offices at EPA are not the proper part of the agency to make this report to, please
immediately forward this to the appropriate part of the agency governing EPA -TCEQ Water Pollution
Controls and Monitoring agreement to EPA inspector general and TCEQ commissioner members. | am
copying TCEQ on this report because | do care about this agency and water quality in Texas.

I began working for TCEQ in 1988, on continuous basis at Office of Water Division’s program, | have
worked for 20 years for the Groundwater Planning & Assessment Unitand | served in a capacity of
System Analyst (“0257’), acting as Spatial Data Manager( senior Data Analyst to TCEQ Management
under Clean Water Section 106, 33 US Code 1256). Before TCEQ, | worked several years in the
government sectors, computer architecture systems, engineering firms and water data research for
watershed protection. | am proud of joining TCEQ and from day one, | proudly work at TCEQ assisting the
State’s Sole Source Aquifer Program, Water Supply Systems and Texas Groundwater Protection





projects presented to TGPC. EPA funded the Arsenic project, but my supervisor denied my
participation. | have been complained against TGPC historically discrimination against minority in
TCEQ groundwater geo-spatial data for chemicals contamination, especially blacks and minority
situated in our region 6, as result having reported TGPC discrimination. On March 6, 2019, | was
also retaliated against involving my participation on TGPC Public Outreach Education for Arsenic
contamination monitoring effort, a federally funded education activities to State of Texas.

| have requested, to participate in other EPA 305(b) related efforts in National Monitoring.
Training Education/EPA Conference outside Texas. On March 25- March 29, 2019, my supervisor
travel was approved to EPA 305(b) training conference in Colorado and | was disapproved to
travel, but it was not clear, what, if any portion of 305(b) pesticide ambient monitoring was
properly entered at EPA Water Quality Exchange (WQX) Database System.

Management has intentionally ‘singled ‘me at my team, and excluded for better job classification
salary classification in order to retaliate against my salary promation. Under the TCEQ
Groundwater Assessment, section 106 grant funds management to EPA activities, | have been
treated differently than other of the other employees in my team.

On or about April 1, 2019 my supervisor, returned from EPA National Monitoring Meeting in
Colorado, he quickly gave me verbal warning on earlier in the morning, that | should not instruct
anyone or guide others on groundwater contamination of TGPC issues. | was not selected to
present the 305-report data upcoming TCEQ public presentation and was excluded from
disclosing my work and data to EPA 305b report. On April 1, 2019, | complained to TCEQ Chief
Auditor about Supervisor’s actions on data quality . Once again, | was told that he would refer the
matter to [ENEIRREEIO <spite TCEQ's Auditor frequent assertions that he would refer the

matter to Office of Water Consul and [ NG ISREE TG <\ contacted me

because of these referrals. Accordingly, | believe that Office of Water ignored my complaints on
groundwater contamination for the public health.

| believe that this important pollution data is not being properly reported and that because | have
spoken up about these issues, | have been subjected to retaliation treatment for reporting
violation under federal laws and regulations as well TCEQ Section 106 of the Clean Water Act
funds to Groundwater Assessment.

Sincerely,

Cc:

David Timberger, Legal Counsel TCEQ,
Ombudsman, Office of Inspector General, EPA










UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
NP STy WASHINGTON, D.C. 20460

*“A,, C«‘° EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
AL proTE OFFICE OF GENERAL COUNSEL
May 1, 2019

Return Receipt Requested Reply Refer To:
Certified Mail #:_ EPA Complaint No. 01Rr-19-R6

Toby Baker, MC 109

Executive Director

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Dear Director Baker:

This letter is to notify you that the Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is rejecting and, in part, referring a complaint filed against
the Texas Commission on Environmental Quality (TCEQ). The complaint alleges that: TCEQ
discriminated against African American landowners by failing to provide appropriate
groundwater contamination notifications; TCEQ failed to compile accurate and complete water
quality data; TCEQ discriminated against Complainant based on race, national origin and sex by
taking adverse employment actions against Complainant, and TCEQ retaliated against the
Complainant for raising discrimination issues by taking adverse employment actions against the
Complainant. ECRCO is responsible for processing complaints alleging that recipients of EPA
financial assistance have discriminated against individuals or communities under the federal civil
rights laws, including Title VI of the Civil Rights Act of 1964 (Title VI) and EPA’s
nondiscrimination regulation found at 40 C.F.R. Parts 5 and 7. After careful consideration,
ECRCO has determined that it cannot accept the complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.





Toby Baker, Executive Director 2|Page

In general, ECRCO will accept, reject, or refer a complaint after considering the four
jurisdictional factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, ECRCO may reject the
complaint.' In an effort to determine jurisdiction, ECRCO sent Complainant a request for
clarification on April 15, reviewed Complainant’s response, and spoke with Complainant at
length during multiple telephone interviews on April 10, April 15, and April 29.

Regarding the allegation that TCEQ failed to provide notification of contaminated groundwater
to African American landowners in the vicinity of the Big Brown Electric Utility,

ECRCO must reject this allegation for investigation. Complainant acknowledged during
interviews that Complainant had personal knowledge of a single landowner who should have
received a notification from TCEQ of groundwater contamination but who did not, and the
landowner subsequently complained to TCEQ. Complainant was unable to identify the date or a
general timeframe upon which Complainant learned of this alleged failure or the date when the
landowner contacted TCEQ. Complainant stated that, for the current cycle of notification,
decisions regarding which landowners would be notified of contamination or potential
contamination were made during a meeting held on March 6, 2019. Complainant acknowledges
that Complainant was not present at this meeting and did not observe the process by which
landowners are selected for notification. Complainant further was unable to state whether
minority landowners were denied appropriate notifications in April 2019, when Complainant
explained notifications usually were issued. However, Complainant stated the belief that it was
possible that minority landowners were denied notification during the April 2019 cycle. Based
on a preliminary review of the available information discussed above, ECRCO is unable to
ascertain whether this allegation is timely. Moreover, even after multiple conversations with the
Complainant, ECRCO was not able to obtain any specific information in support of this
allegation that would raise it above the level of speculation. Therefore, ECRCO cannot accept
this allegation for investigation.

Complainant also alleges that TCEQ compiled and reported incomplete and inaccurate water
quality data and that TCEQ retaliated against the Complainant for raising this issue by taking
certain adverse employment actions. However, Complainant did not allege any discriminatory
act that, if true, may violate the EPA’s nondiscrimination regulation. In addition, Complainant
failed to identify a particular date or timeframe upon which this action occurred. Consequently,
ECRCO does not have jurisdiction to investigate these allegations.

Complainant alleges that certain employment actions were taken against Complainant due to
Complainant’s race, national origin and sex. Complainant also alleges that TCEQ retaliated
against the Complainant for participating in the employment discrimination complaint process.
Pursuant to EPA’s nondiscrimination regulation, ECRCO has limited jurisdiction over
employment discrimination claims concerning recipients of EPA financial assistance. See 40
C.F.R. §§ 5.500(a)(1), 7.35(a)(6). Complainant’s employment discrimination allegations as
described above do not fall within ECRCO’s jurisdiction.

! See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at;
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc ecrco_crm_january 11 2017.pdf.





Toby Baker, Executive Director 3|Page

Accordingly, ECRCO is referring Complainant’s employment claims based on race, sex, national
origin and retaliation discrimination to the Dallas District Office of the Equal Employment
Opportunity Commission (EEOC). If you have questions about this referral, you may contact the
EEOC directly at 1-800-669-4000, or by accessing their public portal at:
https://publicportal.eeoc.gov/portal/.

If you have questions about this letter, please contact ECRCO Team Lead Debra McGhee, by
phone at (202) 564-4646, by email at mcghee.debra@epa.gov or by mail at 1200 Pennsylvania
Avenue, NW, Mail Code 2310A, Room 2524, Washington, DC, 20460-1000.

Sincerely,

2EpC

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

e Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

David Gray

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 6

James Payne
Deputy Civil Rights Official
US EPA Region 6










UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
L g WASHINGTON, D.C. 20460

&

A
%4 prote®

ANOHIAN
¥ agenct’

D
0

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 6. 2018

Return Receipt Requested In Reply Refer to:

Certified Mail #:_ EPA File No 0IR-19-R4 and
02R-19-R4

Pascagoula, MS 39567

Re: Acknowledgement of Administrative Complaint

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your correspondence on November 1, 2018,
alleging discrimination based on race in violation of Title VI of the Civil Rights Act of 1964
involving the City of Atlanta, Georgia and the Georgia Department of Natural Resources.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject. or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

4

Dale Rfines

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel





CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Kristy Eubanks

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official
EPA Region 4

Page 2
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL

November 7, 2018

Return Receipt Requested In Reply Refer to:
Certified Mail #;_ EPA File No: 02R-19-R4
Mark Williams

Commissioner

Georgia Department of Natural Resources

2 Martin Luther King. Jr. Drive

Suite 1252
Atlanta, GA 30334

Re: Acknowledgement of Receipt of Administrative Complaint

Dear Mr. Williams:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received correspondence on November 1, 2018, alleging
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964 involving
the Georgia Department of Natural Resources.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject it,
or refer it to another Federal agency.

In the interim, if you have any questions about the status of this correspondence. please contact
me by telephone at (202) 564-4174, or by email at Rhines.Dale@epa.gov.

Sincerely,

LS
Dale’Rhines
Deputy Director
External Civil Rights Compliance Office

Office of General Counsel





Mr. Mark Williams

CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Kristy Eubanks

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official

US EPA Region 4

(0]
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COMPLAINT
OFFICIAL REQUEST A TITLE VI INVESTIGATION é -

N3¢
Official Communication to: )
Administrator, Lisa Perez Jackson and or acting Administrator g -
Gwendolyn Keys Fleming, Regional Administrator T =2
A. Stanley Meiburg, Deputy Regional Administrator ) % 2
Jerome Balter Director Environmental Law Project 10/23/18

EPA Administrative Law Judge

EPA Administrator Haylan Ford

EPA Millan Hupp

EPA Lynnette Horner

Major General Todd Semonite, Deputy commanding general of the US Army Corps of
Engineers South Atlantic Region

RE: IN CONSIDERATION OF THE FREEDOM OF INFORMATION REQUEST ACT
(FOTA) OR THE MANDATED PROCESS OF THE OFFICE OF HEADQUARTERS
ANTY DECINN 4 DTVICION AND OR THE GEORGIA OPEN RECORDS ACT
(GORA)

1 [ - o011, Mississippi 39567 U.S A, a CITIZEN OF THE
UNITED STATES OF AMERICA

Officially request a title V1 investigation against:

—

State of Georgia
C/o Governor Nathan Deal

o

Georgia Department of Natural Resources
C/o Commissioner Mark Williams

City of Atlanta
C/o Mayor Keisha Lance Bottoms

(oS

4. City of Atlanta
C/o Chair Public Safety Committee Dustin R Hills

N

City of Atlanta
C/o City Council President Felicia A. Moore

6. City of Atlanta
C/o City Attorney Nina Hickson

7. City of Atlanta
C/o Department of Public Works Commissioner James A. Jackson jr.





Violations under Title VI: AIR, WATER, LAND, HAZARDOUS WASTE, And
WASTE ENDANGERMENT TO PUBLIC SAFETY & HEALTH & FRAUD

8. Environmental Protection Division of Georgia Department of Natural Resources
C/o Director Richard Dunn

VIOLATIONS UNDER TITLE VI  AIR, WATER, LAND, HAZARDOUS WASTE,
WASTE AND ENDANGERMENT TO PUBLIC SAFETY & HEALTH & FRAUD

9. Fulton County, Georgia Board of Commissioners
C/o Natalie Hall District 4

10. Georgia Senate Natural Resources Committee
C/o Committee Chair Tyler Harper

11. Georgia Committee on State Institutions and Property
C/o Committee Chair Ed Harbison

12. Georgia Environmental Protection Division Chief Watershed Protection Branch
C/o James Capp

Reference Points for this Complaint:

Office of Environmental Accountability

Office of Policy and Management

Office of External Affairs

Resource Conservation and Recovery Act Division
Science and Ecosystems Support Division

Emergency Planning and Community Right-to-Know Act
Environmental Protection Agency Air Emissions
18U.S.C. 4

Superfund Division

Water Protection Division

The Georgia Environmental Protection Division is under the Georgia Department
of Natural Resources. There is and has been an amalgamated cabal effort of
discrimination based on race, color and financial ability of residents and property owners
in Northwest Atlanta adjacent the Gun Club Landfill and in close proximity to the City of
Atlanta’s New Atlanta’s West Side Park at Bellwood Quarry where the two (2) Billion
water reservoir will hold Atlanta’s drinking water, the Procter Creek which is the
tributary to our nations waterway Chattahoochee River Atlanta, Georgia 30318 and its
tributaries which provide water for human consumption, agriculture, fish and game etc.
avo intautinnally heing contaminated by a local government the City of Atlanta
Municipality. United States Citizens properties are intentionally being contaminated by
the same in continuous efforts that allow unlawful solid and hazardous waste to remain in
violation of State of Georgia Law and the Laws under the United Statec Fnviranmental






Protection Agency. This group effort has been systematically perpetuated by and through
the double standards or two sets of rules practiced by the Georgia Environmental
Protection Division as to punitive and notification measures taken against private
individuals, private companies and or private citizens in comparison to the same set of
rules and laws in place the practices and or actions as to punitive or notification
procedures taken against a local government agency (Municipality City of Atlanta). This
scheme and the blatant causatum are against the protected activities of the United States
Citizens and are in complete violation of Civil Rights & Liberties, United States
Constitutional Rights and the Constitution of the State of Georgia.

e The discrimination, double standard and blatant disregard to Public Safety
and Health is depicted driving down the City of Atlanta’s streets || NG

nd

by the Municipality City of Atlanta and the Georgia
Department of Environmental Protection Division as to allowing such
blatant violations of State and Federal Laws in as much as this area is
predominately populated by low income black residents, which have never
had their voice considered, it is obvious that this section within the City of
Atlanta adjacent the non compliant Gun Club Landfill is just an extension
to the landfill as to allow so many open illegal hazardous and toxic waste
dump sites. The local Atlanta Police Department just turns a blind eye,
the employees of the City of Atlanta just turn a blind eye as if these
conditions of public endangerment are not only allowed continuously but
are acceptable as normal. The only foreseen motive is one of two obvious
reasons, the City of Atlanta is corrupt and has abandoned this area for
reasons of driving out the remaining few black residents and private
property owners or for LIABILITY reasons as to not being caught and
having to defend themselves in court from their in ability to follow the
laws in place to protect the public, protect the environment and property.

Various United States of America Grants and Funding(s) are presented and issued to the
State of Georgia for the assurance and use in as much that violations of Federal and State
environmental protection laws will not be tolerated but enforced, in addition the State of
Georgia is also the recipient of other federal agencies funding such as NOAA,
SUPERFUND, Emergency Planning and Community Right-to-Know Act Awards

B0 b In Accumulation of following the money, the City of Atlanta Municipality
(Local government) is the recipient of Numerous State of Georgia and Federal Fund
awards as example the Scrap tire program, Procter Creek revitalization, Brownfield’s
Awards etc......... These meliorations are and have been misappropriated by the Local
government City of Atlanta and by the State of Georgia along with other agencies within
the State for years and have not been used to assure enforcement, complete and full
disclosure and allowing ethical violations and professional misconduct to be the
measurable action that controls the outcome as to protection of the Public, Environment
and Property.

»d





To the point, each level of the Government actual goal is the protection of another level
of government with the systematic approach that governs investigations, enforcement and
produces deception and non transparency as example, The State of Georgia
Environmental Protection Division receives a Waste in Place violation complaint CTS#
78390, the first re-action by the State Government EPD is to immediately investigate and
verify actual illegal waste in place, a BIASED determination is made first, whether the
Violation is on private property or on government property, if the illegal waste is on
private property immediately without any form of communication a Notice of Violation

is issued to the private individual without any direct communication effort or meeting,
YET, if there is verifiable illegal waste in place on a government property as a
Municipality property or City Streets Right of Ways (City of Atlanta for example), every
effort and action is in contrary as to how the private citizen was treated in the issuance of
a WRITTEN Notice of Violation, phone calls are made to the City, multiple
conversations take place with the City , multiple meetings take place with the City and
yet still NO NOTICE OF VIOLATION IS ISSUED TO THE CITY even though there is
verifiable illegal waste in place in violation of State and Federal Laws so that continuous
and repeated contamination of the environment, nuisance to the public and the
destruction of the environment and property is allowed by the State of Georgia as well as
the City of Atlanta government.:

Georgia Department of Natural Resources, Department of Transportation, Department of
Revenue etc...

The lack of enforcement of Federal and State laws, Policies and Procedures Management
by the State of Georgia and the City of Atlanta, Fulton County agencies as to Public
Health, Safety and our Environment in Georgia concerning absolutely all federally

funded programs through the EPA and other federal funding sources under the
prognostication of the EPA and by the State of Georgia, County and local government are
and have been in violation in the City of Atlanta Northwest Sector adjacent the Gun Club
Landfill permit # ( 060-026D (SL) Fulton County, City of Atlanta, Georgia 30318 USA
daily.

The Act as Resource Conservation and Recovery Act, Comprehensive Environmental
response Compensation and Liability Act does not nor has invariably received the proper
appropriated funding for the abundance of violations of federal and state environmental
laws in Northwest Atlanta adjacent the non compliant Gun Club Landfill where huge
numbers of illegal open waste dumps are and have been operated for years by the City of
Atlanta in the City of Atlanta’s Streets right of ways, on City of Atlanta’s properties and
on City of Atlanta Park property called the Baby Gun Club Park on any level toward the
protection of our countries natural resources and or the environment surrounding the City
of Atlanta’s owned and operated Gun Club Landfill and its illegal open dump sites
surrounding it.

Federal open records laws, such as the Freedom of Information Act (FOIA), provide
access to government documents and public records. State “sunshine” laws and the





Georgia open records Act (GORA) also provide the means by which the public can gain
access to government documents and scrutinize the behavior of public officials.

On September 2018 an official Georgia Open Records Act request to the Georgia
Department of Natural Resources Environmental Protection Division (GA EPD) in which
Linda Weglewski, Georgia open records Act Coordinator responded in an official letter
dated September 20, 2018 that “these files were available for inspection.” On 9-21-2018
inspection of the partial files offered by the GA EPD, emails, notes, photos, text
messages, recordings etc were not provided, the inspection did reveal only seven (7)
complaints (Thousands of TONS of illegally dumped waste remains in illegal open dump
sites surrounding the non compliant Gun Club Landfill that demonstrated has been in
place for years) only seven (7)) complaints exist in the GA EPD office as to the GORA
request as Complaint Tracking System CTS#s: 78929, 79508, 78390, 78930, 81276,
77489, 78928 as all opened, Approved/Closed cleaned. These complaints do not reflect
the actual real accurate and trustworthy complaints from the black residents who are
forced to live in the squalor as to the abundance of tons of Solid, hazardous waste and the
longevity these illegal open dump sites have existed after being brought to the attention
of the Georgia Department of Natural Resources Environmental Protection Division
regarding the City of Atlanta’s Right of Ways, Sizemore Ave NW, Gun Club Road NW,
Alvin Drive NW, Ruth Drive NW Mack Drive NW, City of Atlanta’s properties and City
of Atlanta’s Park Property Gun Club Park as example. It demonstrates that the Georgia
Department of Natural Resources is in desperate need of direct federal occupation since
the current laws in place do not afford the proper protection as to the environment and
public safety health and protection of property.

The Georgia GAEPD Land Division under the GORA request did not provide emails,
Meeting Notes, Field Notes, Text messages, Photos etc as it related to the aforementioned
complaints, that an additional request provided to GAEPD employee Esther Alexander on
9-21-2018 stamped RECEIVED ON SEP 21 2018 as to the complaints regarding the
GAEPD employees: Larry Castelberry, Brian Boutelle, Russell Nix, Angel White,

William Cook, Karen Buerki, Wallace Reid, Jerry Campbell, Jim Cooley, Tammy Smith,
Karen Stone and Jamie Lancaster along with any communications relating to the
aforementioned complaints in contact with City of Atlanta employees: Carla Lipscomb,
City of Atlanta Commissioner, City of Atlanta City Attorney (s), City of Atlanta Mayor
Reed and City of Atlanta Mayor Bottoms. The Georgia GAEPD did not provide the full
and complete records as required by law since each and every complaint aforementioned
was opened, investigated and closed there would be absolutely no reason why all records
would not be available under GORA. There was a verbal disclosure by employee that
emails and notes may have been deleted or destroyed.

What motives exist for the non-disclosure of public records unless fraud, abuse and or
illegal activities are being concealed?

The Water protection and Land protection in Northwest Atlanta that impacts our nations
Waterway Chattahoochee River which multitudes of the public depend on this water





way’s quality as for use of human consumption, use in agriculture needs fish
consumption and wildlife habitat all depends on the protection of the environment.

On this day Wednesday October 24, 2018 1, B - Unitcd States Citizen request
an immediate and through investigation concerning the quality of life as to the

Environment, Public Safety, Health and Property in the City of Atlanta, northwest section

area code 30318 area surrounding the Gun Club Landfill as to Title VI as a process of
remediation as covered by State and Federal Constitution.

CC:

e US EPA, Office Civil Rights (1201A) 1200 Pennsylvania Ave NW Washington,
DC 20460 202-564-7272 Fax 202-565-0196

e U.S. Environmental Protection Agency Office of Administrative Law Judges
Franklin Court, Suite 350 1099 14" St Nw Washington DC, 20005

Reverentially,

ascagoula, Mississippi 39567

A
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL

May 2, 2019
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 1203 EPA Complaint Nos. 01R-19-R4 and

02R-19-R4

Pascagoula, MS 39567

Re: Rejection and Closure of Administrative Complaint

o RN

On November 1, 2018, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received your administrative complaint filed against the City of
Atlanta and the Georgia Department of Natural Resources (GA DNR). You allege that the City
of Atlanta and GA DNR failed to enforce laws prohibiting solid waste dumping in the
predominantly low income' and minority neighborhood, on the roads and rights-of-way near the
Gun Club Landfill in northwest Atlanta, Georgia, in violation of Title VI of the Civil Rights Act
of 1964 and the EPA’s nondiscrimination regulation, 40 C.F.R. Part 7. After careful
consideration, for the reasons identified below, ECRCO is rejecting and closing this complaint as
of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R.§ 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.

1 “Low income” (sometimes referred to by the Complainant as “financial ability™) is not a protected class that
ECRCO has jurisdiction to investigate. See 40 CFR Part 7, Subparts B, C and F;
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf.
Therefore, this allegation based on “low income or financial ability” is not accepted for investigation by ECRCO
and is rejected as of the date of this letter.






In general, ECRCO will accept, reject, or refer a complaint after considering the four
fundamental factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, such as the complaint
allegations are not sufficiently grounded in fact, ECRCO may reject a complaint allegation.?

The subject complaint alleges that the properties near the now closed Gun Club landfill were
“intentionally being contaminated” by the City of Atlanta and the GA DNR based on race, color
and low income/financial ability. Specifically, the complaint alleges that the City of Atlanta is
illegally dumping trash, and/or that the City of Atlanta and the GA DNR are failing to enforce
illegal trash dumping laws, in the area near the Gun Club landfill. First, with respect to whether
the City of Atlanta is illegally dumping trash, you have not provided any evidence to support this
allegation, nor does GA DNR have any evidence of illegal dumping by the City. Second, as to
your allegations that the City and GA DNR have failed to enforce anti-dumping laws, a
preliminary review of the documents that you provided demonstrated the City of Atlanta and GA
DNR have responded to the issues you raised regarding illegal unpermitted dumping of tires and
other waste material in this part of the city and adopted measures to remediate the sites affected
by unpermitted waste disposal. GA DNR opened several complaints that you filed and contacted
the City of Atlanta to remove trash from roads and rights-of-way. Interviews with staff at GA
DNR confirmed that the City of Atlanta was contacted. and that trash was removed from the sites
owned by the City.

GA DNR does acknowledge that often there is more dumping after the City clean-up has taken
place, but they have no evidence that the City of Atlanta is dumping trash illegally. Email
records you shared with ECRCO also showed that GA DNR provided you with contact
information to allow you to file a new complaint if you felt unpermitted waste continued to be
present in the Gun Club area. Accordingly, ECRCO’s review of the available information
appears to contradict the allegation that the City and GA DNR are either contributing to and/or
failing to address the unpermitted dumping of waste materials in this part of the city.

[n addition, the complaint alleges acts that, even if true, do not violate the EPA’s
nondiscrimination regulations. For example, the complaint alleges that GA DNR takes
“punitive” measures against “individuals, private companies and/or private citizens,” but not
against local government agencies. The complaint also alleges that the state of Georgia may not
have complied with the Georgia Open Records Act. Additionally, the complaint alleges
discrimination based on low income/financial ability. None of these issues constitute an alleged
violation of Title V1, or any of the other federal civil rights laws enforced by ECRCO.

Given these circumstances and after careful consideration, ECRCO has determined that it will
not accept this complaint for investigation and is rejecting and closing this complaint as of the
date of this letter.

2 See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf





If you have questions about this letter, please contact Case Manager Waleska Nieves-Muiioz, at
(202) 564-7103, via email at nieves-munoz.waleska@epa.gov, or by mail at U.S. EPA, Office of
General Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington,
DC, 20460-1000.

Sincerely,

L Dk

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

EPA Region 4

Leif Palmer
Regional Counsel
EPA Region 4
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May 2, 2019

Return Receipt Requested In Reply Refer to:

Certified Mail #: 7015 3010 0001 1267 1267 EPA Complaint No. 02R-19-R4
Mark Williams

Commissioner

Georgia Department of Natural Resources
2 Marin Luther King, Jr. Drive

Suite 1252

Atlanta, GA 30334

Re: Rejection and Closure of Administrative Complaint

Dear Commissioner Williams:

On November 1, 2018, The U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received an administrative complaint filed against the City of
Atlanta and the Georgia Department of Natural Resources (GA DNR). The complaint alleges
that the City of Atlanta GA DNR failed to enforce laws prohibiting solid waste dumping in the
predominantly low income' and minority neighborhood, on the roads and rights-of-way near the
Gun Club Landfill in northwest Atlanta, Georgia, in violation of Title VI of the Civil Rights Act
of 1964 and the EPA’s nondiscrimination regulation, 40 C.F.R. Part 7. After careful
consideration, for the reasons identified below, ECRCO is rejecting and closing this complaint as
of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient

1 “Low income”(sometimes referred to by the Complainant as “financial ability”) is not a protected class that
ECRCO has jurisdiction to investigate. See 40 CFR Part 7, Subparts B, C and F;
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january 11_2017.pdf.
Therefore, this allegation based on “low income or financial ability” is not accepted for investigation by ECRCO
and is rejected as of the date of this letter.






Mr. Mark Williams Page 2

of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§7.15.

In general, ECRCO will accept, reject, or refer a complaint after considering the four
fundamental factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, such as the complaint
allegations are not sufficiently grounded in fact, ECRCO may reject a complaint allegation.?

The subject complaint alleges that the properties near the now closed Gun Club landfill were
“intentionally being contaminated” by the City of Atlanta and the GA DNR based on race, color
and low income/financial ability. Specifically, the complaint alleges that the City of Atlanta is
illegally dumping trash, and/or that the City of Atlanta and the GA DNR are failing to enforce
illegal trash dumping laws, in the area near the Gun Club landfill. First, with respect to whether
the City of Atlanta is illegally dumping trash, the complaint has not provided any evidence to
support this allegation, nor does GA DNR have any evidence of illegal dumping by the City.
Second, the complaint allegations that the City and GA DNR have failed to enforce anti-
dumping laws, a preliminary review of the documents that were provided demonstrated the City
of Atlanta and GA DNR have responded to the issues that were raised in the complaint regarding
illegal unpermitted dumping of tires and other waste material in this part of the city and adopted
measures to remediate the sites affected by unpermitted waste disposal. GA DNR opened several
complaints that were filed and contacted the City of Atlanta to remove trash from roads and
rights-of-way. Interviews with staff at GA DNR confirmed that the City of Atlanta was
contacted, and that trash was removed from the sites owned by the City.

GA DNR does acknowledge that often there is more dumping after the City clean-up has taken
place, but they have no evidence that the City of Atlanta is dumping trash illegally. Email
records shared with ECRCO also showed that GA DNR provided with contact information to
allow to file a new complaint if unpermitted waste continued to be present in the Gun Club area.
Accordingly, ECRCO’s review of the available information appears to contradict the allegation
that the City and GA DNR are either contributing to and/or failing to address the unpermitted
dumping of waste materials in this part of the city.

In addition, the complaint alleges acts that, even if true, do not violate the EPA’s
nondiscrimination regulations. For example, the complaint alleges that GA DNR takes
“punitive” measures against “individuals, private companies and/or private citizens,” but not
against local government agencies. The complaint also alleges that the state of Georgia may not
have complied with the Georgia Open Records Act. Additionally, the complaint alleges
discrimination based on low income/financial ability. None of these issues constitute an alleged
violation of Title VI, or any of the other federal civil rights laws enforced by ECRCO.

Given these circumstances and after careful consideration, ECRCO has determined that it will
not accept this complaint for investigation and is rejecting and closing this complaint as of the
date of this letter.

2 See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf
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If you have questions about this letter, please contact Case Manager Waleska Nieves-Muifloz, at
(202) 564-7103, via email at nieves-munoz.waleska@epa.gov, or by mail at U.S. EPA, Office of
General Counsel, Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington,
DC, 20460-1000.

Sincerely,

LR

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

oo Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

EPA Region 4

Leif Palmer
Regional Counsel
EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 8,2019

Return Receipt Requested In Reply Refer to:
Certified Mail#:_ EPA Complaint No: 02U-19-R9

California Medical Facilit

Vacaville, CA 95696

Re: Acknowledgement, Rejection and Referral of Administrative Correspondence
Dear

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO) is referring a complaint received April 3, 2019 from you, a prisoner incarcerated at the
California Medical Facility under the California Department of Corrections. You requested an
investigation regarding hazardous/toxic environmental conditions at the California Medical
Facility in Vacaville, CA. After careful review, ECRCO cannot accept your complaint for
investigation because it does not meet the jurisdictional requirements described in the EPA’s
nondiscrimination regulation. However, your complaint is being referred to the U.S. Department
of Justice (DOJ).

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violatc the EPA’s nondiscrimination regulation (i.c.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.





I Page 2

Your correspondence does not meet the jurisdictional requirements of the EPA’s
nondiscrimination regulation because the California Medical Facility is not a recipient of EPA
financial assistance. As a result, the ECRCO must reject your complaint and close this case as of
the date of this letter.

As the U.S. Department of Justice (DOJ), Civil Rights Division, Special Litigation Section, may
have jurisdiction over the California Medical Facility, the complaint is being referred to DOJ for
appropriate action. A copy of the letter to DOJ is enclosed with this correspondence. Please
contact Steven Rosenbaum at DOJ for information regarding the referral of this complaint.

Mr. Rosenbaum’s contact information is: U.S. Department of Justice, Special Litigation Section,
Civil Rights Division, 950 Pennsylvania, Avenue, N.W., Washington D.C. 20530. We are also
forwarding DOJ a copy of your complaint.

If you have any questions about this correspondence, please contact Dale Rhines, Deputy
Director, at (202) 564-4174, by e-mail at rhines.dale@epa.gov or by mail at U.S. EPA External
Civil Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW,
Washington, D.C. 20460.

Sincerely,

% T g
Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel
Enclosure

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9

Steven Rosenbaum
U.S. Department of Justice
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 8, 2019

Return Receipt Requested In Reply Refer to:
mh EPA Complaint No: 02U-19-R9
Steven Rosenbaum

Chief

U.S. Department of Justice

Civil Rights Division

Special Litigation Section

950 Pennsylvania Avenue, N.W.

Washington, DC 20530

Re: Referral of Administrative Correspondence

Dear Mr. Rosenbaum:

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO) is referring a complaint received April 3, 2019 from Complainant_a
prisoner incarcerated the California Medical Facility, Vacaville, CA under the California
Department of Corrections. M alleges hazardous/toxic environmental conditions at the
California Medical Facility is causing inmates to be ill. ECRCO cannot accept his complaint for
investigation, because the California Medical Facility is not a recipient of EPA financial
assistance. As this complaint does not fall within the ECRCO’s jurisdiction, ECRCO must reject
the complaint and close it as the date of this letter.

As the U.S. Department of Justice (DOJ) may have jurisdiction over the California Medical
Facility, ECRCO is referring this complaint to your office for appropriate action. We have
notified [ hat his complaint is being forwarded to DOJ ‘and provided your contact
information. A copy of our rejection letter as well a-original complaint are enclosed.





Mr. Steven Rosenbaum Page 2

If you have any questions about this correspondence, please contact Dale Rhines, Deputy
Director, at (202) 564-4174, by e-mail at rhines.dale@epa.gov or by mail at U.S. EPA External
Civil Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW,
Washington, D.C. 20460.

Sincerely,

Lilian S. Dorka
Director
External Civil Rights Compliance Office
Office of General Counsel

Enclosures

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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May 13, 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 1272 EPA File No 03R-19-R4

St. Augustine, FL 32085 [N

Re: Acknowledgement of Administrative Complaint

ocs

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your correspondence on May 8, 2019, alleging
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964 involving
the City of St. Augustine, Florida.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject, or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,
Dale Rhines

Deputy Director
External Civil Rights Compliance Office
Office of General Counsel





cc: Angelia Talbert Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Bannister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

US EPA Region 4

Leif Palmer
Regional Counsel
US EPA Region 4
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May 13, 2019

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 1296 EPA File No 03R-19-R4

John P. Regan

City Manager

City of St. Augustine

P. O. Box 210

St. Augustine, FL 32085-0210

Re: Acknowledgement of Administrative Complaint

Dear Mr. Regan:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received correspondence on May 8, 2019, alleging
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964 involving
the City of St. Augustine, Florida.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject, or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

v

Dale Rhines

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel
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cc: Angelia Talbert Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Bannister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

US EPA Region 4

Leif Palmer
Regional Counsel
US EPA Region 4






McGhee, Debra

Subject: FW: ENVIRONMENTAL PROTECTION AGENCY TITLE VI CIVIL RIGHTS ACT COMPLAINT
RE: CITY OF ST. AUGUSTINE, FLORIDA DISCRIMINATION AND RETALIATION

From:
To: environmental-justice <environmental-justice@epa.gov>; Thomas-burton.tami <Thomas-burton.tami@epa.gov>
Ce: [(DIOERE N - : -\viliamson <pwilliamson@citystaug.com>; jregan <jregan@citystaug.com>;
ilopez <ilopez@citystaug.com>; jcary <jcary@citystaug.com>; [N
tupchurch
<tupchurch@citystaug.com>; jpiggott <jpiggott@citystaug.com>; tburchfield <tburchfield@citystaug.com>; [fountain
<|fountain@citystaug.com>; bfox <bfox@staugpd.com>; acuthbert
<acuthbert@staugpd.com>; tfleming <tfleming@citystaug.com>; Ifreeman <Ilfreeman@citystaug.com>; rhorvath
<rhorvath@citystaug.com>; nsikeskline <nsikeskline@citystaug.com>; jvaldes <jvaldes@citystaug.com>; bccShdean
<bccShdean@sijcfl.us>; becejjohns <becljjohns@sicfl.us>; bee2jsmith <bcc2jsmith@sicfl.us>; bcc3pwaldron
<bcc3pwaldron@sijcfl.us>; becedjblocker <bcc4jblocker@sijcfl.us>; comugeorge <comugeorge@cityofsab.org>;
commengland <commengland@cityofsab.org>; commkostka <commkostka@cityofsab.org>; comdsamora

<comdsamora@cityofsab.org>; comdrumrell <comdrumrell@cityofsab.org>; (NS INNETIIIGzGgGgGgEEE

OICERES T oc' atlanta <ocr.atlanta@ed.gov>; jmidyette <jmidyette@aclufl.org>; [

- =

<Jen@matanzasriverkeeper.org>; (NG INRESTEEGEE 2 tbog <waltbog@nytimes.com>
Sent: Mon, May 6, 2019 7:49 pm

Subject: ENVIRONMENTAL PROTECTION AGENCY TITLE VI CIVIL RIGHTS ACT COMPLAINT RE: CITY OF ST.
AUGUSTINE, FLORIDA DISCRIMINATION AND RETALIATION

Dear Ms. Thomas-Burton:

1. Will you please call me tomorrow morning and kindly initiate a
compliance investigation of the Respondent City of St.
Augustine, Florida under Title VI of the 1964 Civil Rights Act?

2. Respondent City has retaliated for my Title VI protected
activity, 2005-2019, most recently illegally denying me a press
pass for a secretive non-diverse $400 conference it is
sponsoring on KEEPING HISTORY ABOVE WATER, held May
6-8, 2019. See e-mail below, incorporated herein by
reference.

s. The facts are irrefragable.

2. No response from Respondent City of St. Augustine, Florida to
my communications re: press pass request, which | have made





10.

1.

12.

13.

since February 2019. This is an adoptive admission and
admission by silence.

The longtime St. Augustine City Manager, JOHN PATRICK
REGAN, P.E., yelled, cursed and hung up the telephone on me
when he called me at 8:22 PM on April 22, 2019 on my press
pass request. No apology.

Please interview witnesses, take depositions, subpoena
documents and initiate a Title VI suspension and

debarment investigation of Respondent City of St. Augustine.
Respondent City continues to pollute our pristine Matanzas
River and San Sebastian River waterways with sewage, with
nearly one million gallons of sewage pollution reported in the
last five years.

Respondent City continues to neglect Environmental Justice
issues, arising out of the traditionally African-American
communities of Lincolnville and West Augustine, while seeking
to silence investigative news coverage of its KEEPING
HISTORY ABOVE WATER Conference, May 5-9.

The City dumped a landfill in a lake in one EJ community, then
sought to bring the landfill back to another EJ community, put
dirt on top and call it a "park."

| was termed an "environmental hero" by Folio Weekly in 2008
for halting this unlawful scheme, which the City spent $200,000
justifying and campaigning for, an example of gross waste,
fraud and abuse.

Respondent City was called the "most lawless city in America"
by Rev. Dr. Martin Luther King, Jr. in 1964.

We made strides under Mayor Nancy Shaver, who served
honorably for 1550 days, 2014-2019, until her stroke on
February 25, 2019.

Since that time, the City seems to be reverting to its bad-ole-
days of retaliatory, imperious, racist and illegal actions, as
exemplified by its unseemly handling of the May 6-8
conference and denial of a press pass.

2





«. More here, incorporated herein by
reference: https://cleanupcityofstaugustine.blo
gspot.com/2019/05/50-speakers-two-african-
americans.html https://cleanupcityofstauqustin
e.blogspot.com/2019/05/unconstitutional-
denial-of-press-
pass 6.html. https://cleanupcityofstauqustine.
blogspot.com/2019/05/city-climate-change-
conference-
censors.html. https://cleanupcityofstauqustine.
blogspot.com/2019/02/i-complained-about-this-
unfriendly.html https://cleanupcityofstauqustin
e.blogspot.com/2019/02/wasteful-spending-
101-citys-91-93.ht

15. "Let justice be done though the heavens fall." (Fiat
jastitia ruat caelum) With kindest regards, | am,

Sincerely yours,

----- Original Message-----

BRI (© Fracy. 9 (O) Enfrcement prvacy
To: [(DICOENES T -\'iliamson <pwilliamson@citystaug.com>; jregan <jregan@citystaug.com>;
PICGEIES T | ope:z <ilopez@citystaug.com>; jcary <jcary@citystaug.com>; [l

tupchurch
<tupchurch@citystaug.com>; jpiggott <jpiggott@citystaug.com>; tburchfield <tburchfield@citystaug.com=>; Ifountain
<Ifountain@citystaug.com>; bfox <bfox@staugpd.com>; (NS INNE TG -cuthbert
<acuthbert@staugpd.com>; tfleming <tfleming@citystaug.com>

Cc: Ifreeman <lfreeman@citystaug.com>; rhorvath <rhorvath@citystaug.com>; nsikeskline <nsikeskline@citystaug.com>;
jvaldes <jvaldes@citystaug.com>; bcc5hdean <bcc5hdean@sicfl.us>; bee1jjohns <bccijjohns@sijcfl.us>; bcc2jsmith
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<bcc2jsmith@sicfl.us>; bcc3pwaldron <bcc3pwaldron@sicfl.us>; beedjblocker <bcc4jblocker@sicfl.us>; comugeorge
<comugeorge@cityofsab.org>; commengland <commengland@cityofsab.org>; commkostka
<commkostka@cityofsab.org>; comdsamora <comdsamora@cityofsab.org>; comdrumrell <comdrumrell@cityofsab.org>;

OIOEES T oc' 2tlanta <ocr.atlanta@ed.gov>; jmidyette <jmidyette@aclufl.org>; [N

(Y (§)Pvacy e
(b)(6) Prvacy
DI b0 <wallbog@nylimes.com>

Sent: Sun, May 5, 2019 10:34 pm

Subject: CEASE AND DESIST UNCONSTITUTIONAL DENIAL OF PRESS PASS & CEASE WITHHOLDING PUBLIC
RECORDS; Request 2019-187: City press pass policy for City-sponsored events; Slavin v. Flagler College, U.S.
Department of Education Case No. 4-19-2208

Dear Mayor Upchurch, Dr Joyner, Mr. Regan, Ms. Erdelyi, Ms.
Lopez, Mr. Cary, Dr. Joyner, Dr. Keys, Messrs. Williamson and
Sniffen, et al.:

1. At 9 AM on Monday, May 6, 2019, the City of St. Augustine,
Flagler College, Inc., et al. will commence their "international
conference "Keeping History Above Water," violating my First
Amendment rights by denying me a press pass, which | first
requested in February.

2. Please provide a press pass for me for KHAW, without further
delay, and kindly call me before 8 AM to inform me where | can
pick it up.

3. Please cease and desist from all unconstitutional
discriminatory denial of a press pass for the May 6-9, 2019

event, which | have repeatedly requested since February
2019.

.. The City of St. Augustine and its no-bid
contractor, Flagler College, are concealing
from me and from my readers pertinent KHAW
documents, required to be disclosed by F.S.
119.0701





[&)]

©

. The City's Flagler College-drafted contract was required to
include Open Records language mandated by F.S. 119.0701
and Florida Constitution Article |, Sec. 24.

. F.S. 119.0701 requires City disclosure of the KHAW
documents that | have requested.

. But F.S. 119.0701 is flouted by Flagler College counsel's odd
April 29, 2019 letter (attached), inter alia stating that as a
"private college," Flagler College is exempt from records law.

. Mr. Snedden's material misstatement is freighted with
stonewalling, animus and malice -- an irrefragable badge of
government and contractor retaliation for First Amendment
protected activity.

. By denying me a press pass and by refusing to communicate
civilly with a journalist, the City of St. Augustine and Flagler
College are guilty of blatant viewpoint discrimination in violation
of the First Amendment and Civil Rights laws. See,

e.g., United Teachers of Dade v. Stierheim, 213 F. Supp. 2d
1368, 1371 (S.D. Fla. 2002); Sherrill v. Knight, 569 F.2d 124,
129 (D.C.Cir.1977) ("arbitrary or content-based criteria for
press pass issuance are prohibited under the [F]irst
[Almendment"); Quad-City Cmty. News Serv. v. Jebens, 334 F.
Supp. 8, 17 (S.D.lowa 1971) (stating "any classification which
serves to penalize or restrain the exercise of a First
Amendment right, unless shown to be necessary to promote a
compelling governmental interest, is

unconstitutional"). In Rosenberger v. Rector and Visitors of
Univ. of Va., 515 U.S. 819, 828-829, 115 S. Ct. 2510, 132 L.
Ed. 2d 700 (1995) the Supreme Court held

that "[d]iscrimination against speech because of its message is
presumed to be unconstitutional ... When the government
targets not subject matter, but particular views taken by
speakers on a subject, the violation of the First Amendment is
all the more blatant. ... Viewpoint discrimination is thus an
egregious form of content discrimination.").
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10. People of color and low-income people are more likely to be
hurt by climate change. My concerns about these issues are
protected activity under Title Vi of the 1964 Civil Rights Act.

11. My legally protected concerns since 2006 about Environmental
Justice (EJ) resulted in $9 million in roadbuilding for Riberia
Street, long the worst street in St. Johns County,.

12. My legally protected concerns about pollution in two
EJ communities resulted and in tens of thousands of dollars in
fines and consent orders against the City of St. Augustine, as
documented in a 2008 cover story in Folio Weely.

13. My EJ concerns on and since January 31, 2019 about the
City's and Flagler College's all-white KHAW "community"
meetings at the City's Willie Galimore Community Center are
protected activity under Title VI.

12. SO are my concerns about lack of socioeconomic data in the
survey of City residents on flooding issue.

15. S0 was the hostile sign that was posted on the building during
the "community" meeting, since removed, discouraging
minority and low-income citizen attendance at the January 31,

2019 "community" meetings:

16. The City of St. Augustine has repeatedly violated free speech rights and has repeatedly lost First Amendment cases
to its citizens, including several cases brought by visual artists, Bates | & Bates II, as well as Celli v. City of St. Augustine,
214 F.Supp. 2d 1256 (M.D. Fla. 2000)(upholding $23,500 jury verdict for four hours of First Amendment violation re: St.
Aug Dog newspaper rights to free distribution on St. George Street); Rev. Ruth Jensen v. City of St. Augustine, 3:05-CV-
504-J-25HTS TRO (M.D. Fla. 2005)(ordering Rainbow flags flown on Bridge of Lions June 8-13, 2005 in honor of Gay
Pride). The City was guilty of viewpoint discrimination in both the Celli and Jensen decisions, which were swift justice and
not appealed.

17. The U.S. Department of Education Office for Civil Rights assigned my April 24, 2019 complaint against Flagler College
case number 4-19-2208 on Friday night, May 4, 2019, and it was assigned to an investigator.





18. Please send me any City of St. Augustine press pass policy for City-sponsored events, like the Keeping
History Above Water (KHAW) conference, showing the date(s) adopted or altered, including City Commission
minutes.

19. Please comply with my F.S. 119.0701 requests promptly

20. Please issue the press pass for this week's conference promptly.

Thank you.
With kindest regards, | am,
Sincerely‘yours,

From: St. Augustine Public Records <recordsrequest@citystaug.com>

To:
Sent: Wed, Apr 24, 2019 1:06 pm
Subject: RE: Request No. 2019-151: Keeping History Above Water conference contracts and MOUs

Please see the attached document and below correspondence relevant to your public record request.

From:

Sent: Saturday, May 12, 2018 5:06 PM

To: John Regan <jregan@citystaug.com>

Cc: Lucy Fountain <Ifountain@citystaug.com>
Subject: KHAW Agreement

Importance: High

John — Please excuse the brevity -

| am writing a TDC grant for KHAW that requires partner agreements. | hope the attached meets your needs and you can
send back via email before next Wednesday — sorry for the short turnaround. | did not realize that | needed this
documentation.

Thanks.






Ranked 2018 U.S. News & World Report #2 in “Best Colleges in the South,” 2017 Princeton Review’s “382 Best Colleges,” 2017 House
Beautiful’s, 2017 Cosmopolitan’s and 2016 BuzzFeed’s “Most Beautiful Campuses in the World,” and 2017 Travel and
Leisure’s, 2017 Southern Living’s and 2015 Thrillist “Most Beautiful” campuses in the U.S.

&5 Please consider the environment before printing this e-mail.
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May 30, 2019

Return Receipt Requested In Reply Refer To:
Certified Mail #: 7015 3010 0001 1267 1319 EPA Complaint No. 03R-19-R4

St. Augustine, FL 32085 il

aint No. 03R-19-R4

Do

This letter is to notify you that the Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is rejecting your complaint filed against the City of St.
Augustine (hereinafter “the City”). You allege that the City retaliated against you because of
your advocacy of rights guaranteed by Title VI of the Civil Rights Act of 1964 (Title VI) by
denying you a press pass to attend a conference called “Keeping History Above the Water”
(KHAW). ECRCO is responsible for processing complaints alleging that applicants for or
recipients of EPA financial assistance have discriminated against persons, including on the basis
of race, color or national origin, in violation of Title VI and other federal nondiscrimination laws
and EPA’s nondiscrimination regulation found at 40 C.F.R. Parts 5 and 7. EPA’s
nondiscrimination regulation prohibits retaliation discrimination based, in part, on a person
having exercised rights protected by Title VI. After careful consideration, ECRCO has
determined that it cannot accept the complaint for investigation. Accordingly, this matter is
closed as of the date of this letter'.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true. may violate the EPA’s nondiscrimination regulation (i.e..

" During a telephone interview on May 16, 2019, you explained to ECRCO staff that the only allegation you wanted
ECRCO to investigate was that you had been denied a press pass for the KHAW conference in retaliation for your
advocacy for the Title VI rights of the African American residents of St. Augustine. Although your letter included
other information, you told ECRCO that the additional information was intended to provide background.
Accordingly, this analysis will address only the issue of the requested press pass to the KHAW conference.
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alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally. the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.

In general, ECRCO will accept, reject, or refer a complaint after considering the four
Jjurisdictional factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, ECRCO may reject the
complaint.® In an effort to determine jurisdiction, ECRCO conducted a lengthy interview with
you on May 16, 2019, and examined all documents provided by you.

During the telephone interview. you stated that in February of 2019 you went to the KHAW
website, located the online registration form, and typed a request for a press pass or
“scholarship™ into the section for questions. You stated that you never received a response to
this inquiry and that on April 22, 2019, you had a telephone conversation with the City’s City
Manager, John Regan, during which you discussed the conference and the press pass. You
allege that the City Manager ended the telephone call and that you interpreted this action to mean
that your request for a press pass was denied. On the evening of Sunday. May 5. 2019, you sent
an email to both Flagler College and the City asking again for a press pass to attend the KHAW
conference. When asked by my staff who made the decision about whether you should be given
a press pass or scholarship, you said that you did not know.

This account of events is contradicted by a blog you posted on May 3, 2019, which was
submitted as an attachment to your complaint. In this blog you write that you spoke with the
City Manager on April 22, 2019, and that he “reported via telephone at 8:18 pm that his putative
efforts to obtain a press pass/scholarship for me from Conference Coordinator Dr. Leslee Keys.
Ph.D. were unavailing.” Dr. Keys, who is not employed by the City, is a Professor at Flagler
College and was one of the co-chairs of the Conference. This account, then, appears to indicate
that the City did not control access to press passes and/or scholarships to the conference and that
the City Manager had, in fact, intervened to try to obtain such a pass for you.

Given this information, the allegation that the City denied you a press pass for the KHAW
conference in retaliation for your advocacy on behalf of African-American residents does not
appear sufficiently grounded in fact and ECRCO cannot accept this complaint for investigation.

? See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc ecrco_crm_january 11_2017.pdf.





If you have questions about this letter, please contact ECRCO Team [.ead Debra McGhee, by
phone at (202) 564-4646, by email at mcghee.debra@epa.gov or by mail at 1200 Pennsylvania
Avenue, NW, Mail Code 2310A, Room 2524, Washington, DC, 20460-1000.

J|Page

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Sincerely,

U DA

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

Acting Deputy Regional Administrator

Acting Civil Rights Official
US EPA Region 4

Leif Palmer
Regional Counsel
US EPA Region 4
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May 30, 2019

Return Receipt Requested In Reply Refer To:

Certified Mail #: 70153010 0001 1267 1326 EPA Complaint No. 03R-19-R4
John P. Regan

City Manager

City of St. Augustine
Post Office Box 210
St. Augustine, FL 32085-0210

Re: Rejection of Complain IR-19-R4
Dear Mr. Regan:

This letter is to notify you that the Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is rejecting a complaint filed against the City of St.
Augustine (hereinafter “the City™). The allegation is that the City retaliated against an individual
because of his advocacy of rights guaranteed by Title VI of the Civil Rights Act of 1964 (Title
VI) by denying him a press pass to attend a conference called “Keeping History Above the
Water” (KHAW). ECRCO is responsible for processing complaints alleging that applicants for
or recipients of EPA financial assistance have discriminated against individuals or communities
under the federal nondiscrimination laws, including Title VI and EPA’s nondiscrimination
regulation found at 40 C.F.R. Parts 5 and 7. EPA’s nondiscrimination regulation prohibits
discrimination based, in part, on a person having exercised rights protected by Title VI. After
careful consideration, ECRCO has determined that it cannot accept the complaint for
investigation. Accordingly, this matter is closed as of the date of this letter!.

1 During a telephone interview on May 16, 2019, Complainant explained to ECRCO staff that the only allegation he
wanted ECRCO to investigate was that he had been denied a press pass for the KHAW conference in retaliation for
his advocacy for the Title VI rights of the African American residents of St. Augustine. Although Complainant’s
letter included other information, Complainant told ECRCO that the additional information was intended to provide
background. Accordingly, this analysis will address only the issue of the requested press pass to the KHAW
conference.
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Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e..
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.

In general, ECRCO will accept, reject, or refer a complaint after considering the four
jurisdictional factors discussed above. However, if ECRCO obtains information leading ECRCO
to conclude that an investigation is unjustified for prudential reasons, ECRCO may reject the
complaint.” In an effort to determine jurisdiction, ECRCO conducted a lengthy interview with
the Complainant on May 16, 2019, and examined all documents provided to ECRCO.

During the telephone interview, Complainant stated that in February of 2019 he went to the
KHAW website, located the online registration form, and typed a request for a press pass or
“scholarship™ into the section for questions. Complainant stated that he never received a
response to this inquiry and that on April 22, 2019, he had a telephone conversation with “the
City’s City Manager, John Regan,” during which he discussed the conference and the press pass.
Complainant alleges that you ended the telephone call and that he interpreted this action to mean
that his request for a press pass was denied. Complainant further stated that on the evening of
Sunday, May 5, 2019, he sent an email to both Flagler College and the City asking again for a
press pass to attend the KHAW conference. When asked by ECRCO staff who made the
decision about whether he should be given a press pass or scholarship, Complainant stated that
he did not know.

This account of events is contradicted by a blog Complainant posted on May 3, 2019, which was
submitted as an attachment to the complaint. In this blog Complainant wrote that he spoke with
you on April 22, 2019, and that you reported that your “putative efforts to obtain a press
pass/scholarship™ for him from Conference Coordinator Dr. Leslee Keys, Ph.D “were
unavailing.” Dr. Keys is not employed by the City, is a Professor at Flagler College and was one
of the co-chairs of the Conference. This account, then, appears to indicate that the City did not
control access to press passes and/or scholarships to the conference and that you, as the City
Manager, had, in fact, intervened to try to obtain such a pass for Complainant.

Given this information, the allegation that the City denied Complainant a press pass for the
KHAW conference in retaliation for his advocacy on behalf of African-American residents does

? See ECRCO Case Resolution Manual, Section 2.6, pp. 12-13, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf.
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not appear sufficiently grounded in fact and ECRCO cannot accept this complaint for
investigation.

If you have questions about this letter, please contact ECRCO Team Lead Debra McGhee, by
phone at (202) 564-4646, by email at mcghee.debra@epa.gov or by mail at 1200 Pennsylvania
Avenue, NW, Mail Code 2310A, Room 2524, Washington, DC, 20460-1000.

Sincerely,

B Ok

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

e Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
US EPA Region 4

Leif Palmer
Regional Counsel
US EPA Region 4
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May 2, 2019

Return Receipt Requested In Reply Refer to:

OEGTCBYENE b) (6) Privacy | EPA Complaint No: 03U-19-R9

California Medical Facilit

Vacaville, CA 95696-

Re: Acknowledgement and Rejection of Administrative Correspondence

Dear

On April 29, 2019, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint against the California Department of
Corrections. As we explained in our April 8, 2019 letter to you regarding EPA Complaint No.
02U-19-R9, ECRCO does not have jurisdiction regarding the California Medical Facility located
within the California Department of Correction.

As the U.S. Department of Justice (DOJ), Civil Rights Division, Special Litigation Section has
jurisdiction over the California Medical Facility, you must address your complaints to DOJ for
appropriate action. Please contact Steven Rosenbaum at DOJ for information regarding this
complaint. Mr. Rosenbaum’s contact information is: U.S. Department of Justice, Special
Litigation Section, Civil Rights Division, 950 Pennsylvania, Avenue, N.W., Washington D.C.
20530.

[f you have any questions about this correspondence, please contact Dale Rhines, Deputy
Director, at (202) 564-4174, by e-mail at rhines.dale@epa.gov or by mail at U.S. EPA External
Civil Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW,
Washington, D.C. 20460.

Sincerely,

L;'iian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel





CC:

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 17,2019

Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 0121 EPA Complaint No. 13R-14-R6

Susan G. Chappell Law Firm
P.O. Box 424
Albuquerque, NM 87103-0424

Re: Alternative Dispute Resolution

Dear Ms. Chappell:

This letter concerns EPA Complaint No. 13R-14-R6. On March 28, 2019, the U.S.
Environmental Protection Agency’s (EPA) External Civil Rights Compliance Office (ECRCO)
was informed by EPA’s Alternative Dispute Resolution Law Office that the Recipients (the
Albuquerque-Bernalillo County Air Qualtiy Control Board and the City of Albuquerque’s
Environmental Health Department) and the Complainants (New Mexico Environmental Law
Center on behalf of the SouthWest Organizing Project) in this case have agreed to engage in
Alternative Dispute Resolution (ADR).

Accordingly, as of the date of this letter, ECRCO is suspending its investigation of the subject
complaint for the duration of the ADR process. ECRCO will resume its investigation if the
parties do not reach resolution through ADR. More information on EPA’s ADR process can be
found in ECRCO’s Case Resolution Manual at:
https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11 2017.pdf.





Ms. Susan G. Chappell Page 2

If you have any questions about this letter, please contact Debra McGhee, ECRCO Team Lead,
at (202) 564-4646, by e-mail at mcghee.debra@epa.gov or by mail at U.S. EPA External Civil
Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely, ¢

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ol Sandy Buffet
Chair
Albuquerque-Bernalillo County
Air Quality Control Board

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Jeanne Briskin, Director
Alternative Dispute Resolution Law Office
Office of General Counsel

David Gray

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 6

James Payne
Regional Counsel
U.S. EPA Region 6
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Return Receipt Requested In Reply Refer to:
Certified Mail #: 7004-1160-0002-3622-6123 EPA File No.: 13R-14-R6

Dona Upson, M.D., Chairperson

Albuquerque/Bernalillo County Air Quality Control Board
P.O. Box 1293

One Civic Plaza, N.W.

Albuquerque, New Mexico 87103

Re: Notification of Receipt of Administrative Complaint

Dear Dr. Upson:

This is to notify you that the U.S. Environmental Protection Agency (EPA),
Office of Civil Rights (OCR), received a complaint on September 16, 2014, alleging that
the Albuquerque/Bernalillo County Air Quality Control Board has violated Title VI of
the Civil Rights Act of 1964, as amended (Title VI), 42 United States Code (U.S.C.) §§
2000d et seq., and the EPA’s nondiscrimination regulations found at 40 Code of Federal
Regulations (C.F.R.) Part 7.

The OCR is responsible for processing and investigating complaints alleging
discrimination by programs or activities that receive financial assistance from the EPA.
Pursuant to the EPA’s nondiscrimination regulations, the OCR will review the complaint
for acceptance, rejection, or referral to another Federal agency. 40 C.F.R. §7.120(d)(1).
Once this jurisdictional review is completed, the OCR will notify you about its decision.

The EPA’s nondiscrimination regulations also provide that the OCR must attempt
to resolve complaints informally whenever possible (40 C.F.R. §7.120(d)(2)):
Accordingly, if the complaint is accepted for investigation, the OCR may discuss offers
to informally resolve the complaint, and may, to the extent appropriate, facilitate an
informal resolution process with the involvement of affected stakeholders.
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In the interim, if you have any questions about the status of this complaint, please
contact Samuel Peterson of my staff at (202) 564-5393 or via e-mail at peterson.samuel@)
epa.gov.

Elise Packard

Associate General Counsel

Civil Rights & Finance Law Office
(MC 23994)

Samuel Coleman

Deputy Civil Rights Official
EPA Region 6

1445 Ross Avenue

Suite 1200

Mail Code: 6RA

Dallas, Texas 75202

2

Sincerely,

|

Helena Wooden-Aguilar
Assistant Director
Office of Civil Rights
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Return Receipt Requested In Reply Refer to:
Certified Mail #: 7004-1160-0002-3622-6116 EPA File No.: 13R-14-R6
Mary Lou Leonard

Environmental Health Director
Albuquerque Air Quality Division
1 Civic Plaza, N.W.

P.O. Box 1293

Albuquerque, New Mexico 87103

Re: Notification of Receipt of Administrative Complaint

Dear Ms. Leonard:

This is to notify you that the U.S. Environmental Protection Agency (EPA),
Office of Civil Rights (OCR), received a complaint on September 16, 2014, alleging that
the Albuquerque Air Quality Division has violated Title VI of the Civil Rights Act of
1964, as amended (Title VI), 42 United States Code (U.S.C.) §§ 2000d et seq., and the
EPA’s nondiscrimination regulations found at 40 Code of Federal Regulations (C.F.R.)
Part 7.

The OCR is responsible for processing and investigating complaints alleging
discrimination by programs or activities that receive financial assistance from the EPA.
Pursuant to the EPA’s nondiscrimination regulations, the OCR will review the complaint
for acceptance, rejection, or referral to another Federal agency. 40 C.F.R. §7.120(d)(1).
Once this jurisdictional review is completed, the OCR will notify you about its decision.

The EPA’s nondiscrimination regulations also provide that the OCR must attempt
to resolve complaints informally whenever possible (40 C.F.R. §7.120(d)(2)).
Accordingly, if the complaint is accepted for investigation, the OCR may discuss offers
to informally resolve the complaint, and may, to the extent appropriate, facilitate an
informal resolution process with the involvement of affected stakeholders.





cee

In the interim, if you have any questions about the status of this complaint, please
contact Samuel Peterson of my staff at (202) 564-5393 or via e-mail at peterson.samuel@
epa.gov.

Elise Packard

Associale General Counsel

Civil Rights & Finance Law Office
(MC 2399A)

Samuel Coleman

Deputy Civil Rights Official
EPA Region 6

1445 Ross Avenue

Suite 1200

Mail Code: 6RA

Dallas, Texas 75202

I

Singerely, /\ } /ﬂ
1))

Helena Wooden-Aduilar
Assistant Director
Office of Civil Rights
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL

April 17,2019

Return Receipt Requested In Replv Refer to:

Certified Mail#: 70153010 0001 1267 0114 EPA Complaint No. 13R-14-R6
Eric Jantz

Staff Attorney

New Mexico Environmental Law Center
1405 Luisa Street, Suite 5
Santa Fe, NM 87505

Re: Alternative Dispute Resolution:

Dear Mr. Jantz:

This letter concerns EPA Complaint No. 13R-14-R6. On March 28, 2019, the U.S.
Environmental Protection Agency’s (EPA) External Civil Rights Compliance Office (ECRCO)
was informed by EPA’s Alternative Dispute Resolution Law Office that the Recipients (the
Albuquerque-Bernalillo County Air Qualtiy Control Board and the City of Albuquerque’s
Environmental Health Department) and the Complainants (New Mexico Environmental Law
Center on behalf of the SouthWest Organizing Project) in this case have agreed to engage in
Alternative Dispute Resolution (ADR).

Accordingly, as of the date of this letter, ECRCO is suspending its investigation of the subject
complaint for the duration of the ADR process. ECRCO will resume its investigation if the
parties do not reach resolution through ADR. More information on EPA’s ADR process can be
found in ECRCO’s Case Resolution Manual at:
https://www.epa.gov/sites/production/files/2017-

01/documents/final_epa_ogc_ecrco_crm january 11 2017.pdf.





Mr. Eric Jantz Page 2

If you have any questions about this letter, please contact Debra McGhee, ECRCO Team Lead,
at (202) 564-4646, by e-mail at mcghee.debra@epa.gov or by mail at U.S. EPA External Civil

Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Juan Reynosa
Deputy Director
SouthWest Organizing Project

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Jeanne Briskin, Director
Alternative Dispute Resolution Law Office
Office of General Counsel

David Gray

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 6

James Payne
Regional Counsel
U.S. EPA Region 6
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New Mexico
Environmental Law Center

™

September 15,2014

By email and Federal Express

Gina McCarthy

Administrator

Environmental Protection Agency
Mail Code 1102A

1200 Pennsylvania Avenue, NW
Washington, DC 20460
mccarthy.gina(@epa.gov

Velveta Golightly-Howell
Director, Office of Civil Rights
Environmental Protection Agency
Mail Code 1210A

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Title VI_Complaints@epa.gov

Re: Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40 C.F.R.

Part 7

Dear Ms. McCarthy and Ms. Golightly-Howell:

Please find attached the SouthWest Organizing Project’s complaint under Title VI of the
1964 Civil Rights Act and its implementing regulations, against the Albuquerque Air Quality
Division and Albuquerque/Bernalillo County Air Quality Control Board. I look forward to your
response and please do not hesitate to contact me if you have any questions or need additional

information.

Sincerely,

Eric Jantz
Staff Attorney
ejantz{@nmelc.org

1405 Luisa Street, Suite 5 Santa Fe, NM 87505
Phone (505) 989-9022 Fax (505) 989-3769 nmelc@nmelc.org





SouthWest Organizing Project
Complainants,

V.

Albuquerque Air Quality Division

and

Albuquerque/Bernalillo County Air
Quality Control Board

Respondents.

BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

S ' ' e S ' ' N e

COMPLAINT UNDER TITLE VI
OF THE CIVIL RIGHTS ACT OF 1964,
42 U.S.C. §2000d and 40 C.F.R. PART 7

Eric Jantz

Douglas Mieklejohn

R. Bruce Frederick

Jonathan Block

NEW MEXICO ENVIRONMENTAL
LAW CENTER

1405 Luisa Street, Suite 5

Santa Fe, New Mexico 87505
Telephone: 505-989-9022

Facsimile: 505-989-3769

ejantz@nmelc.org

Attorneys for Complainants






I INTRODUCTION

Communities of color and low-income communities in Atbuguerque and Bemalillo
County, New Mexico, have suffered disproportionate impacts of air pollution sinee the Clean Air
Act, 42 U.S.C,, §§ 740! et. seq. was enacted in 1970, As a result, these communities suffer a
higher risk and rate of disease and death than non-minority communities. The disparate impacts
on minority and low-income communities are not accidental. They are the result of years of
diseriminatory policy choices by local government. The Albuquerque/Bernalillo County Air
Quality Board (“Board™} and Air Quality Division (“Division™) have a demonstrated record of
marginalizing minority communities so that they are exposed to an unequal burden of air
pollution and the concomitant adverse health effects.

In order to demonstrate racial discrimination from disparate impacts under Title VI of the
Civil Rights Act of 1964, 42. U.S.C. §§ 2000d et. seq. (*“Civil Rights Aet™) and the United States
Environmental Protection Agency’s (“EPA”) implementing regulations, a complainant must
satisfy four factors: 1) a state or local agency’s action has an adverse impact; 2) that the action is
discriminatory on the basis of race, color or national origin, 3) the action is caused by a recipient
of federal money and 4) the complaint is filed within the statute of limitations period.1 The

Complainants’ petition meets all these criteria, and the EPA should therefore grant their petition

and the relief requested.

' "I'he Board's and Division’s conduct also violates the anti-discrimination provisions of the International Covenant
on the Elimination of All Forms of Racial Discrimination (“CERD™), which the United States has ratified and by
whose provisions all levels of government in the U.S. are bound. The United Nations committee overseeing
implementation of the CERD recently expressed concern at the disproportionate impacts of pollution on minority
communities in the U.S. Committee on the Elimination of Racial Discrimination, Concluding Observations on the
Combined Seventh to Ninth Periodic Reports of the United States of America, CERD/C/USA/CO/T7-5 at % 10 (2014),
attached as Exhibit A, Moreover, the Committee called upon the U.S. to ensure that environmental laws were being
enforced and implemented equally on state and local levels and that the U.S. undertake independent investigations
of allegations of disparate impacts of pollution. Id. at % 10(a), (b).
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H. THE COMPLAINANTS

The SouthWest Organizing Project (“"SWOP”) is a non-profit environmental and social
justice organization based in Albuquerque, New Mexico. SWOP works primarily with low-
income and minority communities toward community empowerment and equal treatment under
existing laws. SWOP’s guiding principle is that every community has the right to a healthy and
sustainable environment in which to live, work, and play.

SWOP and its members work hand in hand with communities disproportionately
impacted by pollution to address both the physical and systemic sources of the pollution,
Confronting environmental racism in this context includes organizing for political and social
change, litigation, building relevant knowledge and skills within communities, and conducting
citizen science.

HI. FACTUAL AND PROCEDURAL BACKGROUND

Since 2010, SWOP, its members, and its community allies have been attempting to
ensure that the Division equitably implements and enforces the New Mexico Air Quality Control
Act, NMSA 1978, §§ 74-2-1et. seq., which is the state statute implementing the requirements of
the Clean Air Act. Community attempts to address disparate air potlution impacts include
challenging individual pollution permits and petitioning for regulatory changes.

A. Penmit Challenges

It was over 30 years from the time the Clean Air Act was enacted before any community
in Albuquerque or Bernalillo County challenged a permit issued under state laws impleémenting
the Clean Air Act. 2 Once affected communities began challenging air permits, the difference in

results has been stark, depending on the affected community’s demographics.

* 1t is unclear why the first community challenge to an air permit occurred over 30 years after the Clean Air Act was
enacted. Given the Division's and ihe Board’s lack of candor aboul Albuguerque’s and Bernalillo County’s air

3





1. Vulcan Cement Plant

The first ever community challenge to a penmit that the Division issued pursuant to the
New Mexico Air Quality Control Act was the Mountain View community. That challenge
occurred in 2006. The Mountain View Neighborhood is located in Albuquerque’s South Valiey
and 1s predominantly minority. According to Census 2010 data, the 87105 ZIP code, where the
Mountain View Neighborhood is Iocated, has a population that is 79.3% Latino, * compared to
46.7 % for the whole of Albuquerque® and 48.4% for Bernalillo County. ’

The Mountain View Neighborhood Association, among other organizations and
individuals, challenged the construction permit the Division issued to Vulcan Materials, Inc. for
a concrete batch plant. The plant was to be located across the street from Mountain View
Neighborhood’s new community center. In issuing the permit, the Division found that Vulcan’s
operations would meet all the Clean Air Act’s and New Mexico Air Quality Control Act’s
1‘equirements.(’

The Mountain View community challenged Vulcan’s permit on several grounds;
however, most significantly, the community challenged the Division’s failure to use any air
pollution data from the Mountain View neighborhood as the basis for background air quality
conditions and the attendant failure to adequately assess cumulative air impacts. As a result of

the Division’s failure to take these critical factors into account, the Division significantly

quality, low-income and minority communities may not have felt like they had the resources to challenge that
position. The Division’s and Board’s lack of outreach to low-income and minority communities could also have
been a contributing factor. Other institutional obstacles, such as exorbitant filing fees to challenge an air permit,
could have also contributed to such a long history of excluding minority community involvement in the state air
pollution permitting process.

* A copy of the U.S. Census 2010 data for ZIP Code 87105 is attached as Exhibit B.
* A copy of the U.S. Census 2010 data for Albuquerque is attached as Exhibit C,

* hip:quickfacts.census. govialdistates’35/35001 htmi

® For reasons unrelated to its construction permit, the Vulcan plant never began operations.
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underestimated the amount of pollution the Vulean plant would produce. Despite the Mountain
View community’s challenge, the Board ultimately approved Vulcan’s construction permit.
2, American Cement Company

After the Vulcan permit challenge, other predominantly minority neighborhoods in
Albuquerque began to challenge permit applications, In 2009, the Greater Gardner
Neighborhood Association and the North Valley Coalition of Neighborhood Associations
challenged a construction permit modification to a cement plant located in the Greater Gardner
neighborhood. The 87107 ZIP code where the Greater Gardener neighborhood is located is
56.6% Latino.” The area also has five aggregate processing plants, three asphalt production
facilities, six concrete production operations, and two cement distribution terminals, among other
pollution sources. In Bernalillo County there are 939 permitted stationary sources of pollution
which are permitted a total of 2388.62 tons per year of all suspended particulates. 8 ZIP code
87107 (with 5% of the county population) contains 11% of the stationary sources of pollution
and 17% of the permitted yearly tonnage of total suspended particulates.” The American Cement
transfer facility is located less than 2000 feet from La Luz Elementary School and less than 3000
feet from Mountain Mahogany Community School.® The Division granted American Cement’s
permit modification application, but American Cement voluntarily agreed to certain operational

conditions after negotiations with community members.

7 A copy of the U.S. Census 2010 data for ZIP code 87107 is attached as Exhibit D.

* Petition for Review, Greater Gardner Neighborfiood Ass'n, et. al. v. City of dlbuquerque Air Quality Division,
Permit Modification No. 0902 M3 at 2-3 (Nov. 2, 2009).

()Ig';
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3. Smith’s Food and Drug

In stark contrast to the Board’s decisions to approve the Vulcan and American Cement
construction permits, the Board reached a very different conclusion with respect to a permit
modification to a gas station in the Summit Park neighborhood. The Summit Park neighborhood
is located near the University of New Mexico. The 87106 ZIP code, where the Summit Park
neighborhood is located, is 34.7% Latino and 50.7% non-Hispanic White."!

In that case, Smith’s Food & Drug sought a modification to an existing permit, which the
Division granted, to increase the number of cars that could be served by its gas station. The
Summit Park Neighborhood Association, among others, appealed the Division’s decision to the
Board. The Board decided, in keeping with its mandate to prevent and abate air poliution, to
overturn the Divisions deciston, and deny Smith’s permit modification. '2 The Board based its
decision on the rationale that increased traffic at the Smith’s gas station would have cumulative
impacts on the nearby neighborhood, adversely affecting its residents’ quality of life."

B. Community Policy Efforts

Because the Board and Division have repeatedly ignored predominantly minority
community concerns n the context of pollution permit applications, minority and low-income
comrnunities and their allies, including SWOP, have undertaken several policy initiatives to
address disparate pollution impacts in Albuquerque and Bernalillo County. There have been two

primary efforts.

YA copy of the U.S. Census 2010 data for ZIP code 87106 is attached as Exhibit E.
'* A copy of the Board’s decision is attached as Exhibit F.

13‘1—(21_‘





L. Environmental Justice Task Force
First, communities persuaded the Board to create an Environmental Justice Task Force
(“Task Force™) that convened to identify environmental justice issues related to the Board and
Division’s work and make recornmendations for change to the Board."™ Unfortunately, from the
very beginning of the Task Force process, legal counsel for the Board and Task Force members
who were Division employees obstructed Task Force progress and none of the Task Force’s
recommendations were ever implemented.
2. Cumulative Impacts Ordinance
Most recently, SWOP and its community partners asked the Board to consider a
regulation that would have required permit applicants to disclose and analyze the environmental
and public health impacts of their proposed operation wheii combined with emissions from
existing and reasonably foreseeable operations in the area. 15 This proposed regulation
amendment would have also implemented a single Task Force recommendation.'® Despite
significant community support, the Board refused fo even hear SWOP’s petition. 17
SWOP’s asked the Board to consider and pass its proposed ordinance because minority
communities continue to suffer an unequal pollution burden from industrial activities. In
addition to the individual permit challenges, described above, SWOP based its rulemaking

petition on the fact that polluting activities are concentrated in a few minority communities.

"* A copy of the Task Force’s findings and recommendations.is attached as Exhibit G.

B goe, httpiiwww.cabg.goviairquality /air-quality-conirol-
board/documents/PetitiontoAmend20 11 72 NMACPortfolio.pdf (last reviewed 9/11/14).

% Exhibit G at 3.

" The order denying SWOP’s petition is attached as Exhibit H.





a. San Jose Neighborhood

For example, the San Jose neighborhood is within the 87105 ZIP code that is 79.3%
Latino.'® San Jose is also host to a large concentration of industrial operations that create a
disproportionate amount of pollution. Some. of the polluting operations in San Jose as 0f 20127
are: 1) Van, Waters & Rogers, Inc., a chemical distributor, which is permitted to emit 24 tons per
year ("“TPY™) of Hazardous Air Pollutants (“HAPs) and 6 TPY of VOCs; Albuquerque Products
Terminal, a petroleum bulk terminal, permitted to emit 51 TPY of VOCs and 12 TPY of HAPs; a
General Electric Co. manufacturing plant, permitted to emit 25 TPY of VOCs, 7 TPY of HAPs,
20 TPY of PMyg, and 23.14 TPY of PMa s; Vecenergy Albuquerque Bulk Petroleum Terminal,
permitted to emit 36 TPY of VOCs and 1 TPY of HAPs; CEI Enterprises, a manufacturing
operation, permitted to emit 19 TPY of VOCs and 13 TPY of HAPs, and the Karsten Company,
a wood manufacturing operation that is permitted to emit 21 TPY of VOCs.

b. Mountainn View Neighborhood

As described above, Mountain View is a predominantly Latino neighborhood. Like San
Jose, to which it is adjacent, it hosts many poluting industrial operations. Some of the polluting
operations in Mountain View are: Duke Redi-Mix Concrete, which is permitted to emit 18 TPY
of carbon, 2 TPY of VOCs, 37 TPY of PMyy, and 12.15 TPY of PM- 5; Albuquerque Refined
Products terminal, which is permitted to emit 97 TPY of VOCs and 13 TPY of HAPs;
Albuquerque Redi-Mix Concrete, permitted to emit 1 TPY of VOCs, 2 TPY of PM g, and 1.22
TPY of PM: 5; and Conoco Phillips Pipeline Co., permitted to emit 21 TPY of Carbon, 10 TPY

of Nitrogen Oxides (*“NOx™), 94 TPY of VOCs, and 20 TPY of HAPs.

% Exhibit B at 3.

¥ All individual operation pollution information is from
hitp://iwww.arcgis.com/home ' webmap ' viewer. htmi? webmap=0a83aSe7e57c4a 781 130 1b52acdc7 (last reviewed
9/8/14).






C. Greater Gardner Neighborhood

Like San Jose and Mountain View, the Greater Gardner neighborhood is predominantly
Latino. Like San Jose and Mountain View, it is alse host to a disproportionate number of
polluting activities. Some of the polluting operations in the Greater Gardner Neighborhood are:
Holly Asphalt Company, permitted to eriit 10 TPY of carben, 12 TPY of NOx, 12 TPY of
VOCs, 1 TPY of HAPs, and 3 TPY of PMyy; J & B Manufacturing, permitted to emit 2 TPY of
NOx and 2 TPY of VOCs; and Earthgrains Baking Company, permitted to emit 6 TPY of
carbon, 7 TPY of NOx, 248 TPY of VOCs, and 2 TPY of HAPs.

d. Summit Park Neighborhood

The concentration of polluting sources and amount of pollution emitted in the above
minority neighborhoods stands in dramatic contrast to the concentration of sources and emissions
in the Summit Park neighborhood, also described above. In Summit Park, the polluting sources
are a series of gas stations, with the Smith’s gas station being the largest emitter at 22 TPY of
VOQCs. The Carl Mart emits éTPY of VOCs and the Texaco gas station emits @ TPY of VOCs.
The concentration of polluting sources shown in the ARC map cited in this Complaint is
consistent with the Division’s analysis of source concentrations.”
V.  SWOPS COMPLAINT MEETS EPA’S JURISDICTIONAL REQUIREMENTS

A complaint under Title VI of the Civil Rights Act and the EPA’s implementing
regulations must show the following: 1) a state or locat agency’s action has an adverse impact; 2)
that the action disproportionately impacts communities protected by Title VI on the basis of race,
color or national origin, 3) the complaint meets EPA’s jurisdictional criteria.

Based on EPA’s Draft Revised Guidance for Investigating Title VI Administrative

Complaints Challenging Permits (“Draft Revised Investigation Guidance™), the EPA will accept

* A copy of that analysis is attached as Exhibit 1.





and investigate a complaint if it meets the following jurisdictional criteria: 1) the complaint is
written; 2) it identifies the entity that allegedly performed the discriminatory act and describes
the alleged discriminatory acts that violate EPA's Title VI regulations (i.e., an act of intentional
discrimination or one that has the effect of discriminating on the basis of race, color, or national
origin}; 3) it is filed within 180 days of the discriminatory act; and 4) it is filed by a person who
was allegedly discriminated against, or by party that is authorized to represent a person or
specific class of people who were allegedly discriminated against in violation of EPA's Title VI
regulations. Id., 65 Fed. Reg. 39,650, 39, 672 (June 27, 2000).

In this case, the Complainants have met all the jurisdictional requirements. This
Complaint is written, it identifies the entities responsible for the discriminatory acts and
describes the discriminatory acts, and SWOP is authorized to represent individuals in
communities where the Board’s and Division’s discriminatory acts occurred,

Further, pursuant to 40 C.F.R. § 7.120(b)(2), a complaint is timely if it is filed within 180
days of the discriminatory act. In this case, the Albuquerque Air Quality Division’s disparate
enforcement of New Mexico Air Quality Control Act provisions, the state implementation plan

(*S1P”) and the Clean Air Act is ongoing. See, e.g., Stanley v. Darlington Co. School Dist., 879

F. Supp. 1341, 1364 (D. S.C., 1995} (school district properly sued under Title VI for ongoing
discrimination), Therefore, SWOP’s Complaint is timely.

Additionally, the Albuquerque/Bernalillo County Air Quality Control Board rejected
SWOP’s most recent effort to eliminate disparate implementation and enforcement by refusing to
hear SWOP’s petition fo require the Division to fake into account cumulative air impacts. The
Board’s order refusing to hear SWOP’s petition was issued on March 21, 2014, September 17,

2014 is 180 days from March 21, 2014. This Complaint is therefore timety.
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V. THE BOARD AND DIVISION ARE FEDERALLY FUNDED ENTITIES THAT
HAVE IMPLEMENTED AND ENFORCED THE STATE STATUTE
IMPLEMENTING THE CLEAN AIR ACT IN A DISCRIMANATORY MANNER.
The EPA’s regulations implementing the 1964 Civil Rights Act prohibit any program or

activity receiving EPA assistance from discriminating on the basis of race, color, national origin

or gender. 40 C.F.R. § 7.35(a)(1)-(3), {7)}(b). In particular, Part 7 prohibits any recipient from
using any:

criteria or methods of administering its program or activity which have the effect

of subjecting individuals to discrimination because of their race, color, national

origin, or sex, or have the effect of defeating or substantially impairing

accomplishment of the objectives of the program or activity with respect to

individuals of a particular race, color, national origin or sex.

Id. at § 7.35(7){(b). Additionally, recipient of Federal funds is prohibited from choosing a site or

location of a facility that has the effect of discriminating against individuals based on race, color,

national origin or gender. Id. at § 7.35(c).

In this case, both the Board and Division have recetved and continue to receive Federal
assistance. Further, the Division’s and Board’s decisions and ongoing policy have the effect of
discriminating against communities of individuals based on their race, color, or national origin.
The Complainants have therefore established that the Board and Division have violated Title VI

of the 1964 Civil Rights Act and their requests for relief should be granted.

A. The Albuguerque/Bemnalillo County Air Quality Board and Albuquerque Air
Quality Division Receive Federal Funds.

The Division and Board must comply with EPA’s Title VI implementing regulations
because both entities receive substantial financial assistance through EPA grants. 40 C.F.R. §

7.15. In fiscal year 2011, the Division and Beard, through the City of Albuquerque, received

11





$892,622 in EPA assistance.”' In fiscat year 2012, the last year for which data are available, the
Division and Board received $1,569,440 in EPA assistance.”> The Division’s and Board’s
obligation to comply with Title V1’s requirements is not limited to programs that are funded by
EPA, although all the Division’s and Board’s activities implementing and enforcing the Clean
Air Act are funded by EPA. “Program or activity” is defined as “all of the operations of” a
department, agency, special purpose district or other instrumentality of a State or local
government. 42 U.S.C. § 2000d-4a. Thus, by any measure, both the Division and the Board
receive federal funds and are required to comply with Title VI's requirements.

B. The Division’s and Board’s Failure to Consider Cumulative Impacts in

Permitting Decisions Under the Clean Air Act and Air Quality Control Act have

Resulted in Adverse Health and Environmental Impacts on Communities of
Color.

The EPA has determined that “exceedance of a concentration threshold ... have been
identified as a significant concern, and expects to generally recognize such exceedances as
adverse under Title VI.” U.S. Environmental Protection Agency, Investigative Report, Case File
No. 16R-99-R9 at 26 (Aug. 25, 2011) (“Investigative Report™). Moreover, EPA has also
concluded that a complainant does not need to demonstrate actual harm to establish adverse
impacts. Id. at 26-27. Instead, a complainant need only demonstrate a “reasonable cause for

concern for the public health.” Id.

Jfusaspending. gov'search?form fields= %2 2search termn®%22%63.A%232 Albuguerque¥s22%2C%2 2spendine cat
9422503 A %42 26%0220020 %2 2c41221%2C%2 2dent%% 2 2963 Al %2 2680096221802 C %02 2recipient. duns®%h22%3A[%:22
00711189196221962C %22 Fvear?s22%3A[%22201 199271 &sort_by=dollars&per_page=23 (lasi reviewed 9:11/14).

22 See. hiip:/usaspending.gov/s

earch?form_fields={%22search term%22%3A%22Albuguerque22952C%2 2spending cat%22%3A[%6226%22%2
C%22c%221%62C%22dent %2 2% 3 A %4226800%2271902 C% 2 2recipient duns%22%3AI%22007111891%221%2C%2
2Hyearth22%3IA[%222012%22] L &sort_by=dollars&per page=23 {last reviewed 9/11/14).
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1. The Division’s and Board's Failure to Consider Cumulative Impacts has
Resulted in Pollution Concentrations Above Regulatory Standards.

The Division’s and Board’s failure to consider the cumulative impacts of their permitting
decisions has resulted in increased risk of disease in minority communities as well as resulting in
actual increases in mortality and morbidity. In the San Jose neighborhood, recent community air
quality monitoring data show levels of the hazardous air pollutant chiorobenze, with a mean

concentration over a year of 23.6 micrograms per cubic meter (“wm&’

), exceeding the EPA’s
provisional Reference Concentration (“R{C”) of 20 wm’ 2 Further, long-term mean
concentrations of particulate matter less than 2.5 microns in diameter (“PM35”), which measured
18.9 w’mg’, exceeded EPA’s annual standard of 12 j.u‘m3.25

A 2005 study conducted by the South Valley Partners for Environmental Justice showed
that several volatile organic compounds (“VOCs”) in several minority neighborhoods, including
Mountain View, exceeded EPA’s cumulative risk levels. For instance, benzene concentrations in
Mountain View were orders of magnitude greater than EPA’s acceptable risk level.”® Similar
results were found for carbon tetrachloride, chloroform, and tetrach]orocthylene.2? Hence, basexd
solely on the exceedances of regulated pollutants in San Jose and Mountain View, Complainants

have demonstrated adverse impact. However, adverse impact can also be demonstrated because

of the health risks posed by concentrated air pellution in minority neighborhoods.

> A copy of the report with those data is attached as Exhibit J,
*1d. at 5.

Zd. at 6.

* Attached as Exhibit K at 13,

7 1d. at 16-18.





2. The Division’s and Board’s Failure to Consider Cumulative Impacts has
Resulted in Elevated Incidence of Disease and Mortality in Minority
Communities.
Communities of color in Albuquerque and Bernalillo County have higher than expected
rates of disease associated with elevated air pollution concentrations. For example, in the 87017
ZIP code, where the Greater Gardner neighborhood is located, the death rate from asthma
between 1990-2005 was nearly double that of Bernalillo County.” Further, between 1998 and
2002, the number of children under five hospitalized for acute asthma symptoms in the 87107
ZIP code was nearly 50% higher than for the rest of Bernalillo County.”’ Finally, life expectancy
in the area of the Greater Gardner neighborhood is nearly 5 years less than the rest of Bemalillo
C()l.mfzy.30
The Mountain View neighborhood is burdened by similar circumstances. As explained
in Section III, above, Mountain View has elevated concentrations of VOCs. Not surprisingly,
Mountain View also has higher than expected numbers of lung, bladder, brain and thyroid
cancers, as well as higher than expected numbers of leukemia compared with the rest of
Bernalillo County.”® All of these cancers are associated with exposure to VOCs, Thus, the
Division’s and Board’s actions have resulfed in a reasonable concern for public health and
SWOP has established a showing of adverse impacts.

C. The Division’s and the Board’s Failure to Consider Cumulative Impacts Results
in Disproportionate Adverse Impacts on Conununities of Color.

As a result of the Board’s and Diviston’s failure to implement the Clean Air Act and Air

Quality Control Act equally, minority and low income communities in Albuquerque bear a

** Attached as Exhibit L at 14.
29 &
30 Id. at 17.

! Attached as Exhibit K at 24.
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disproportionate burden of air pollution. The result is thiose communities suffer higher rates of
disease and lower life expectancy.

Disparate impact is evaluated by comparing the adversely impacted community to a
comparison population. Investigative Report at 3. The comparison population is chosen in
order to evaluate whether there is a significant difference between them with respect to
demographic characteristics or degree of impact. Id. Disparity between groups is evaluated on a

case by case basis, but typically ranges from 20% to 100%. Id. at 31; Smith v, Xerox Corp., 156

F.3d 358, 365-366 (2nd Cir. 1999). In other words, if an adversely impacted community has
20% to 100% greater minority population than the comparison community, the disparity is
significant.

In this case, the affected communities are predominantly minority communities
including, but not limited to, the Mountain View community and the Greater Gardner
community, where the Division and Board approved permits for operations that would increase
air pollution in already burdened neighborhoods. The Comparison communities include, but are
not limited to, primarily non-minority communities, such as the Summit Park neighborhood,
where the Board denied an application for pellution permit modification under the Air Quality
Control Act.

In the case of Mountain View, the Latino population for the ZIP code (871035) where that
neighborhood is located is 79.3%. In the 87106 ZIP code, where the Summit Park neighborhood
is located, the Latino population is 34.6%. Thus, the Mountain View neighborhood has a 44.7%
larger Latino population, well within the range that would indicate significantly disparate

treatiment.
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Likewise, the Greater Gardner neighbordiood is located in the 87107 ZIP code, where the
population is 58% Latino. Thus, the Greater Gardner neighborhood has a 23.4% larger Latino
population than Summit Park. Again, the disparity between the two neighborhoods is
significant.

These significant disparities are a pattern throughout AIbuquerque. In a report entitled
Place Matters for Health in Bernalillo County, the Joint Center for Political and Economic
Studies determined that conununities with higher percentages of Latinos and recent immigrants
were much more likely to host industrial and other operations that increased adverse health
impacts.32 There are significant data on pellution and demographics in Albuquerque and
Bernalillo County indicating that minority communities bear a disproportionate burden of
polluting industry.

V1. RELIEF REQUESTED

SWOP respectfully requests that the EPA grant the following relief:

1 Conduct an investigation into the Board’s and Division’s discriminatory
implementation of the Clean Air Act by way of the provisions of the New Mexico Air Quality
Control Act;

2} Require that the Board and Division use monitoring data from the neighborhood
or neighborhoods that will be impacted by a proposed operation in determining background air
quality for every permit the Board or Division considers;

3) Require that any air quality modeling the Board or Division uses to evaluate a
permit application under the New Mexico Air Quality Contrel Act be calibrated against air

quality monitoring data described 1n 2), above;

** Attached as Exhibit M at 16-19.
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CERTIFICATE OF SERVICE

[ hereby certify that on this jok day of September 2014, I have delivered a copy of the
foregoing pleading via electronic mail and/or Federal Express to the following:

Gina McCarthy

Administrator

Environmental Protection Agency
Mail Code 1102A

1200 Pennsylvania Avenue, NW

Washington, DC 20460
mccarthy.gina(@epa.gov

Velveta Golightly-Howell
Director, Office of Civil Rights
Environmental Protection Agency
Mail Code 1210A

1200 Pennsylvania Avenue, NW

Washington, DC 20460
Title VI _Complaints@epa.gov

By: (//Q(/}(AQ( A A_£ 1
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July 19, 2016

Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 1520 0002 0019 2960 EPA File No. 13R-14-R6

Mr. Eric Jantz

Staff Attorney

New Mexico Environmental Law Center
1405 Luisa Street, Suite 5

Santa Fe, New Mexico 87505

Certified Mail#: 7015 1520 0002 0019 2977

Ms. Monica Cordova

Co-Director

Southwest Organizing Project

211 Tenth Street, S.W.
Albuquerque, New Mexico 87102

Re: Acceptance of Administrative Complaint

Dear Mr. Jantz and Ms. Cordova:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) is accepting your administrative complaint filed against the Albuquerque Air
Quality Division and the Albuquerque-Bernalillo County Air Quality Control Board, received by
EPA on September 16, 2014. The complaint alleges that the Albuquerque Air Quality Division
and the Albuquerque-Bernalillo County Air Quality Control Board have violated Title VI of the
Civil Rights Act of 1964, as amended, 42 United States Code 2000d ef seq., by not considering
cumulative impacts when permitting air polluting facilities and by denying a request for a
hearing to adopt a requirement for consideration of cumulative impacts in the permitting process.

Pursuant to EPA’s nondiscrimination administrative regulations, OCR conducts a preliminary
review of administrative complaints for acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in EPA’s nondiscrimination regulations. First, it
must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a discriminatory act that,
if true, may violate EPA’s nondiscrimination regulations (e.g., an alleged discriminatory act
based on race, color, national origin, sex, age, or disability). See 40 C.F.R. § 7.120(b)(1). Third,
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the complaint must be filed within 180 calendar days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or a recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.IF.R. §
7.15.

After careful consideration, OCR has determined that the subject complaint meets the four
jurisdictional requirements as stated above. First, the complaint is in writing. Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulations. Third, the alleged discriminatory acts occurred within 180 days of the filing of the
complaint. And finally, the complaint was filed against the Albuquerque Air Quality Division
and the Albuquerque-Bernalillo County Air Quality Control Board, both recipients of EPA
financial assistance at the time of the alleged discrimination.

Accordingly, OCR will investigate the following:

1. Whether the Albuquerque-Bernalillo County Air Quality Conirol Board’s and/or the
Albuguerque Air Quality Division’s permitting process discriminates against minority
residents on the basis of race and/or national origin, in violation of Title VI of the Civil
Rights Act and EPA’s implementing regulations; and

2. Whether the Albucuerque-Bernalillo County Air Quality Control Board and/or the
Albuquerque Air Quality Division discriminated against minority residents on the basis
of race and/or national origin in violation of Title VI of the Civil Rights Act and EPA’s
implementing regulations by refusing to conduct a hearing on an ordinance to consider
cumulative impacts in the permitting process.

The initiation of an investigation of the issues above is not a decision on the merits. OCRisa
newtral fact finder and will begin its process to gather the relevant information, discuss the matter
further with you and the recipients, as appropriate, and determine next steps utilizing our internal
procedures. In the intervening time, OCR will provide the Recipients with an opportunity to
make a written submission responding to, rebutting, or denying the issues that have been
accepted for investigation within thirty (30) calendar days of receiving their copy of the letter.

The EPA’s nondiscrimination regulation provides that OCR will attempt to resolve complaints
informally whenever possible. See 40 C.F.R § 7.120(d)}(2). Accordingly, OCR is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint. OCR
may, to the extent appropriate, offer alternative dispute resolution (ADR) as described at
hitp//www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-resolution-
resolving-title-vi. OCR may also contact representatives of the Albuquerque-Bernalilio County
Air Quality Board and the Albuquerque Air Quality Division to discuss the Recipients’ interest
in entering into informal resolution discussions. We invite you to review OCR’s Interim Case
Resolution Manual for a more detailed explanation of the complaint resolution process at
hitp://www.epa.gov/sites/production/files/2015-12/documents/ocr_crm_final.pdf

Finally, we would like to remind you that no one may intimidate, threaten, coerce, or engage in
other discriminatory conduct against anyone because he or she has either taken action or
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participated in an action to secure rights protected by the civil rights requirements that we
enforce. See 40 C.F.R. § 7.100. Any individual alleging such harassment or intimidation may
file a complaint with OCR. OCR would investigate such a complaint if the situation warranted.

If you have questions regarding this letter, please contact Katsumi Keeler, Case Manager, at 202-
564-2347, by electronic mail at keeler.katsumi@epa.gov, or by mail at U.S. EPA, Office of Civil
Rights (Mail Code 1201A), 1200 Pennsyivania Avenue, NW, Washington, DC 20460-1000.

Sincerely,

Lilian S. Dorka
Acting Director
Office of Civil Rights

ce: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Samuel Coleman

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 6
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April 17,2019

Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 0114 EPA Complaint No. 13R-14-R6

Carol M. Parker, Assistant City Attorney
City of Albuquerque Legal Department
P.O. Box 2248

Albuquerque, NM 87103

Re: Alternative Dispute Resolution

Dear Ms. Parker:

This letter concerns EPA Complaint No. 13R-14-R6. On March 28, 2019, the U.S.
Environmental Protection Agency’s (EPA) External Civil Rights Compliance Office (ECRCO)
was informed by EPA’s Alternative Dispute Resolution Law Office that the Recipients (the
Albuquerque-Bernalillo County Air Qualtiy Control Board and the City of Albuquerque’s
Environmental Health Department) and the Complainants (New Mexico Environmental Law
Center on behalf of the SouthWest Organizing Project) in this case have agreed to engage in
Alternative Dispute Resolution (ADR).

Accordingly, as of the date of this letter, ECRCO is suspending its investigation of the subject
complaint for the duration of the ADR process. ECRCO will resume its investigation if the
parties do not reach resolution through ADR. More information on EPA’s ADR process can be
found in ECRCO’s Case Resolution Manual at:
https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf.
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[f you have any questions about this letter, please contact Debra McGhee, ECRCO Team Lead,
at (202) 564-4646, by e-mail at mcghee.debra@epa.gov or by mail at U.S. EPA External Civil
Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,

D.C. 20460,

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

ge: Sandra K. Begay, Director
Environmental Health Department
City of Albuquerque

Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Jeanne Briskin, Director
Alternative Dispute Resolution Law Office
Office of General Counsel

David Gray

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 6

James Payne
Regional Counsel
U.S. EPA Region 6
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Commitice on the Elimination of Racial Discrimination

GEL14-

E

Concluding observations on the combined seventh to ninth
periodic reports of United States of America~

I The Committee considered the sevemth to ainth periodic reports of the United States
of America, submitted in one document (CERIVCIUSAT-9). at its 2299 und 2300"
meetings (CERID/C/SR.229Y und SR.2300). held on 13 and 14 August 2014, At its 2317
meeting, held on 26 August 20140 i adopted the following concluding observations,

Introduction

2. The Committee welcomes the combined seventh to ninth periodic reports submitied
by the Siate party, which provides dewiled information on the implementation ol the
previous recomumendations of the Comminge (CERIYC USA/COG),

3. The Committee also welcomes the supplementary information provided orafly by
the large and diverse State party delegation w the Issues raised by the Commitice during the
Trank and constructive dialogue between the Commitiee and the delegation,

Positive aspects

4 The Commitlee notes with appreciation the Jegislative and poliey developments in
the State party to cambat racial diserimination sinee it list report. including:

(a0} The termination of the National Sceurity Loty -Iadt Registration System in
April 2011, as recommended by the Committee in s previous coneluding observations
(CERDACAISAICOG. para. 1 )

(b}  The issuanee of Lxeewtive Order 13383 o require agencies 1o develop
strafegies to idemify and remove existing burriers to equal employment opportunity in
Government recruttment. hiring. promotion. retention. professional deyelopiment and

training. as well as Esecutive Order 13315 in October 2009 to improve the participation of

Asian Americans and Pacilie Islanders in federal programmes and employ ment:

(e} The increased use of the “Svstemic Initdative™ by the Lgual Employmen
Opportunity Commission to target “class-bised recrvitment and hivineg  practices that

Adopted by the Committee at its eighty-fifith session ¢11-34 Augnst 2014,
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discriminate against racial and cthnic groups™. resufting it an increased number ol systemic
lawsuits and finuncial seidemems:

(dy  The adoption of the Tair Sententing Act in August 2010, which has reduced.
although not climtinated. the disparity between more lenient sentences for powder cocaine
charges and more sesere sentences for eruck cocaine charges. which are more frequently
brought against members of racial and cthnic minorities:

{e)  The adoption of the Matthew Shepard and James Bard, Jr. Hate Crimes
Prevention Act in Qctober 2009, which inter alia creates o new federal prohibition on haie
crimes and simplities the furisdicdonal predicate for prosceuting vielent acts undertaken
because ol actual or perceived race. colour. or nativnal origing and

n The enactment of the Lilly Ledbetter Fair Pay Act In January 2009, which
averrides the Supreme Court decision in Ledbetter v Gondvear fire & Rubher Co. and
engbles the [80-day statute ol limitations for bringing o wage discrimination claim to be
reset with cach paviment of wages. benefits. or other compensation.

Concerns and recommendations

Applicabitity of the Convention at the natienal fevel

5. While noting the applicabilits of the dispurale impact doctrine in certain {ields of
lite. the Comumitice remains concerned at its limited scope and applicability, H thos
reiterates its previous concern that the definition of racial discrimination used in federal and
state legislation. as well as It court practice. iy not in line with article 1. paragraph 1 of the
Convention, which requires States partivs 1o prohibit and eltmingic racial diserimination in
all its forms. including practices and legislution that may not e discriminatory in purpose.
but are diseriminatory in eftect (CERD/CUSA/COG, para. 10}, The Commitice expresses
further coneern at the lack of progress achicved in withdrawing or narrowing the scope of
the reservalion to article 2 ol the Convention and in prohibiting all forms of discriminatoey
acts perpetratéd by private individuals. groups or orpanizations (CERDAC/USACO/6.
para. ] 1} {arts.1{1}. 2 and 6).

Fhe Cemmittee underlines the rvesponsibility of the federal state for the
implementation of the Conventien, and calls upon the State party to take conerete
steps to:

{a) Prohibit racial discrimination in all its forms in federal and state
legislation, including indirect discrimination, covering all ficlds of taw and prublic life,
in accordance with article b, parapeaph 1 of the Convenfion; and

{b)  Consiler withdrawing er narrewing its reservation to article 2 of the
Convention, and braaden the protection afforded by law against all discriminatory
acts perpetrated by private individuals, groups or organizations; and

{c) lmprove the system of monitoring and response by lederal bodies to
prevent and challenge situntions of racial discrimination.

National human rights institution

6. While taking nete of the crewtion of the Fguality Working Group. the Commiliee
reiterates its concern at the lack al an isstitutionalized coordinaling mechanism with
capacilies o ensure the effective implementation of the Convention at the federal. state and
local levels (CERDACUSAACON. puri 137, Naoting the rele that an independent national
human rights instilution can play i this regard. the Committee expresses regret al the lack
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ol progress in cstablishing o national human rights instiwution as recommended in ity
previeus concluding obsers atfons {CERDAC/USAACOMG, para. 12} (art. ),

The Comuniittee recommends that the State party create a permanent and effective
coordinating mechanism, sueh as a national human rights institution established in
accordance with the principles relating to the status of national institutions (the “Paris
Principles™, General Assembly resolution 48/134, Annex), to cnsure the effective
implementation of the Convention throughout the State party and territories under its
effective control; menitor compliance of domestic Taws and policies with the
provisions of the Convention; and systematically carry out anti-discrimination
teaining and awareness-raising activities at the federal, state and local levels.

Special measures

7. Taking note of the Supreme Court decision of April 2010 in Sehuette v. Coalition 1o
Defened Affirmarive dotion and the measures adopted by several states against the use of
alfirmative action in school admissions. the Commillee expresses coneern at the increasing
restrictions on the use ol special measures as a ol to eliminate persistent disparities in (he
enjovment of human rights and fundamental freedoms based on race or ethnic origin {art.
2{(2)).

The Contmittee reiterates its previous recommendation to adopt and strengthen the
use of special measures, whicl ts an ebligation arising frem article 2, paragraph 2 of
the Convention, when circumstances warrant their nse as a tool to eliminate the
persistent disparities in the enjoyment of hwman rights and fundamental freedoms
based on race or ethnic origin. In this regard, it recommends that the State party take
tto acconnt the Committee’s general recommendation No.32 (2009) on the meaning
antd scope of specinl measures in the International Convention on the Elimination of
All Forms Racial Discrimination.

Racial profiling and illegal surveilance

h While welcoming the acknowledgement made by the State party that racial or cthnic
profiling is not effective Taw enforcemem practice and is inconsistent with its commitmient
Lo fairness in the justice systen. the Committee remains-concerned at the practice of raciat
prafiling of racial or ethnie minorities by law enforeement officials. Including the Federal
Bureau of Imvestigation (FRD. Transportation Security Administrmion. border enforcement
officials, and local police turts. 2. 4{c) and 3(h)).

Recalling its general recommendation Ne. 31 (2001) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee urges the State party 1o intensify efforts to effectively combat and end
the practice of racial profiling by federal, state and local law enforcement officials,
including by:

{n}  Adopting and implementing legistation which specifically prohibits law
enforcement officials from engaging in vacial profiling, such as the End Racial
Profiling Act;

(b} Swiftly vevising policies insofar as they permit racial profiling, iliegal
surveilance, monitoring and mtelligence gathering, inctuding the 2003 Guidaoce
Regarding the Use of Race by Federal Law Enforcement Agencies;

(c)  Ending immigration eoforeement programmes and policies. which
indirectly promote racial profiling, sacl as the Secure Communities programme and
the 287(x) programme; and
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(d}  Undertaking prompt, thorough and impartial investinations into all
allegations of racial profiling, surveillance, monitoring and illegat intelligence-
gathering; lolding those responsible aeconntable; and providing effective remedies,
including puarantees of non-repetition,

Racist hate speech and hate crimes

9. The Committee reiterates s concern at the lack of prohibition of racist hate specch
except for instances amounting o incitement 1o imminent vielenee or e threats™ of
violence, as well as the wide scope of the reservations to article ¢ of the Convendon
(CERIZC/AUSA/CON, para 18). N is also concerned at the underreporling of instances of
hate erimes by the vichms to the police. as well as by law enlorcement officials 1o the FBI
given the voluntary muture 1o comply with the FBI's request for hate crime statistics (arts. 2
and .

The Committee recominends that the State party:

{it) Consider withdrawing or narrowing its reservation to article 4 of the
Convention, taking into account the Commifiee’s general recommendation No, 35
(2013} on cambating racist hate speech, which outlines diverse measures to effectively
combat racist hate speech while protecting the legitimate right to freedom of
expression;

(b)  Improve its data collection syslem for statistics on complaints of hate
crimes, including by officially requiring all law enforcement agencies to record and
transmit all such instances to the FBI, disaggregated by factors such as  race,
cthnicity, age and religion, and regularly publicize such infermation:

{c) Ensure that all law cnforcement officials and all new recruits are
provided with initial and ongoing im-serviee training on the investication and
reparting ol comnplaints ef hate crimes; and

(i Provide statistical information concerning trends in instances of racist
liate speech in its next periodic report so as to assess the impact of measures adopted
bry the State party in combating racist hate speech,

Disparate impael of environmental potlution

1. While welcoming the acknowledgment by the Stale parls that Jow income and
minority commuonities are exposed to an unacceptable amount of pollution. as well as the
initiatives taken o address the issue. the Committee is concerned that individuuls belonging
to racial und  cthnic minorities as well as indigenous peoples comtinue 0 be
disproportionately  alfected by the negalive health bmpact of pollution caused by the
extractive and manulacturing industries. [t also refterates its previous concern regarding the
adverse elfects of ceonomic activities related 1o the explofiiion of natural resources in
countrics oulside the United States by transnational corperations registered in the State
party on the rights to land. healts environment and the way of 1ie of indigenous peoples
and minority  groups living in these regions (CERDYC/USA/CO6. para3th (ur1s, 2
and Se)h.

The Committce calls apon the State party to:

() Eusnre that federal legisiation prohibiting environmental polution is
eflectively enforced at stace and local levels:

{b)  Undertake sn independent and effective investigation inilo all cases of
environmentally polluting acetivities and their impact on the rights of affected
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comntunities, bring those responsibie to account, and ensure that victims have access
to appropriate remedies;

{e} Clean up any remaining radioactive and toxic waste throughout tie
State party 4s a matier of urgency, paying particalar attention to areas inhabited by
racial and etlinic minorities and indigenous peoples that have been neglected to dare;
and

{(d}  Take apprepriate measures to prevent the activities of transpational
corporations registered in the State party which could have adverse effects on the
enjeyntent of human rights by Jocnl populations in eiber countries, especially by
indigenous peoples and minorities.

Right te vote

11, The Committee is concerned al the obstacles faced by individuals belonging 1o racial
and ethnic miroritics and indigenous peoples to eficetively exercise their right to vote, due
inter alia to restrictive voler identilication laws. district gerrymandering, and state-level
feton diseidranchisement {aws. [Uis also concerned at the Supreme Court decision in Shelby
Caunty v Holder, which struck down Scction (b)Y of the Voting Rights Act and made
Section 5 ineperable. thus invalidating the procedural saleguurds o prevent the
implementation of voeting regulations thal may have discriminators eflect. It expresses
figther concern at the continued dental of the right ol residents ol the District af Colombia
(.00 half of whom are African Americans, (o vote for and clect represemntatives o Lhe
United Staies Senate and voting-members 1o the House ol Representatives {arls. 2 and
e

The Committee recomumends that the State party take effective measures to:

{a) Enforce federal voting rights law throughont the State party in ways that
cacouenge  voter participation, and adopt federal legislation to prevent the
implementation of voting regulations which have discriminatory impact io lHyght of the
Shethy County v Holder decision;

(b)  Ensure that indigenous peoples can effectively exercise their right to vote
and atldress their specific concerns;

(c) Ensure that all states reinstaile voting rights to persons convicted of
felony who have completed their sentences, provide inmates with information uabout
their veting restoration options, and review automatic deninl of the right to vote to
imprisoncd lelons regardless of the watuee of the offence; and

()  Provide for the Tul voting rights of residents of Washington, D.C.

Criminalization of homelessness

12, While appreciating the measures taken by federal and some state and Tocul
anthorities o wddress homelessuess. the Committee iy concerned at the high number of
homeless persons. who are disproportionastely from racial and ethnic minorities. particulurly
African Americans.  Mispanic/Latine Amcricans and  Native  Americans, amd w0 the
criminatization of homelessness through laws that prohibit activities such s lobering.
cumping. beggping, and lving in public spaces {arls.2 and 3(e)),

The Committee calls upon the State party ta:

{a} Abelish laws and policies making homelessness a cring;
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[}

(b) Ensure close cooperation among ab relevant stakehoiders, including
social, health, aw enforcement and justice professionals at aH levels to intensify cfforts
to find selutiens for the humeless in accordance with human rights standards; and

(e} Offer incentives to decrintinalize homelessness, including by providing
tinancial support to local anthorities thuat implement alternatives to criminalization,
and witlddrawing funding from local authorities that criminalize homelesspess,

Diserimination and segregation in housing

13 While acknowledging the positive steps taken by the State party to address
discrimination in aceess 1o housing and 10 reverse histarical patterns ol segregation. the
Comratttee remains concerned at: {a) the persistence of discrimination in uccess tu housing
an the basis ol race. colowr. clhaiclty or national origing (b) the high degree of ragial
segregation and concentrated poverly in neighbourhoods characterized by sub-standard
conditions  and  services, including poor housing  conditions, limited  employment
upporiunities. inadequate access to health-care facilities. under-resotreed schools and high

-exposure o crime and violence: and (¢) diseriminatory mortgage lending practices and the

loreclosure erisis which disproportivnately aifected and continues to alfect racial und cthnic
minorities {arts. 3 and 3{e)).

The Committee urges the State party to intensify its efforts (o eliminate discrimination
in access 1o housing and residential segregation based on race, cotonr ethnicity or
uattonal origin, including by:

()  Eunsuring the availahility of affordable and adequate housing lor all,
including by effectively implementing the Affirmatively Vurthering Fair Honsing
requirement by the Department of Housing and Urban Development and across alt
agencics wdministering housing programmes;

(b}  Strengthening  the implementation  of  legislation fo  combar
discrimination in housing, such as the Fajr Heusing Act and Title VII of the Civid
Rights Ael of 1968, including through the prevision of adequate resources and
increasing the eapacity of the Department of Housing and Urban Development; and

(c) Undertaking prompt, independent and thorengh investigation into all
cases of diseriminatory practices by private adétors, including in relation to
diseriminatory mortgage lending practices, steering, and redlining; holding those
responsible to account; and providing cffective remedies, including appropriate
compensation, gunrantees of non-repetition and changes in relevant laws
practices.

Eduveation

4. While welcoming measures aken by the Swte party o address de (acto racial
segregalion in education. such as the formation of e Equity and Lxcellence Commission
in 201 1. the Committee remains concerned that students irom racial and cthnic minoritics
disproportionately  continue o attend  sepregated  schiools with segregated or unequat
acilitics. and that even those who are enrolicd in racially diverse schooly are frequentis
assigned 1o “single-race” classes. denicd cqual acecss o advanced courses. uwd disciplined
unfiirly and disproporiionately due 1o their race. including through refermat 1o the ériminal

juslice system. It also expresses concern at racfal disparfties in acadenic achieyement,

which contribuie to tnequal aecess 10 emplovment opportumities (arts.3 and Sted)

The Commitiec recommends that the State party inteasify its efforts 1o ensure equal
aceess to education, including by:





(a) Developing and adopting a comprehensive plan to address racial
segregation in schools and neighbourhoods with concrete goals, timelines and impact
assessiment mechanisms;

(b}  Increasing federal funding for programmes and pelicies that promote
racially integrated lfearning environments for students;

{c) Effectively tmplementing the recommendations contained in the report
of the Equity and Excellence Commission published in February 2013;

()  Reaunthorizing the Clementary and Secondsry Education Aet with
provisiens that support and enceurage solutions to address school segregation; and

{e) Continning to werk closely with state and local education authorities as
well as civil society gronps to strengthen measores to address the Factors that
conlribute to the educational achievement gap.

Right to health and access to health care

13, While commending the adoption of the Patient Protection and Atlurdable Care Act
(ACA) in March 2010, the Commillee is concerned thal many stiades with substantial
mamhers of racial and cthnic minorities hove opted out of the Medicaid expansion
programme following the Supreme Court decision ol June 2002 in the Nerinnal Federation
of Independent Business v. Sebelivs, thus failing 1o 1ully address racial disparities in aceess
1o affordable and quality health care. It is also concerned at the exclusion of undocumented
immigranis and their children from coverage under the Affordable Cure Act. as well as the
fimited coverage of undocumenmted immigrants and immigrants residitg lawfally in the
United States for less than {ive years by Medicaid and Children’s Tlealth Inswrance
Programme. resulting in difficulties for immigrants in accessing adequate health care. It
ulso reiterales ils previous concern at the persistence of racial disparities in the Geld of
sextial and reproductive health. particudarly with regard 10 the high maternal and infam
mottality rates among African Amcerican communities {CERD/CUSA/COG, para33)
{arl. e},

‘The Committee recommends that the State party:

(a) Take concrete measures fo ensure that alt individeals, and i particular
acial and ethnie minorities who reside in states that have opted out of the ACA,
ttdocumented immigrants, and immigrants and their families who have been residing
lawfully in the Uinited States Tor less than five years, have effective acecess to affordable
and adequate health-care services;

(b}  Eliminate racial disparities in the ficld of sexnal and reproductive fiealth
and standardize the data collection system en maternal and infant deaths in all states
to effectively identify and address the causes of disparities in materna! and infuunt
maorialkity rates; and

{c) Inyprove monitoring and accountability mechanisms for preventable
maternal mortality, including by ensuring that state maternal mortality review hoards
have sufficient resources and capacity.,

Gun violence

16, The Commiftee is concerned at the high number ol gun-related deaths and injuries
which disproportionately alTect members ol rvacial and ethaic minorides. particutarly
African Americans, [t is also concerned at the proliferation of “Stand Your CGround™ haws,
whjch are used 1o civeumvent the limits of legitimate sel=detenee in viofation ol the State
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parly’s duny to protect lile. and has a disproportionate and diseriminators impact on
members of racial and ethnic minorities tarts. 2. 5(bjand 67,

The Commitice urges the State party to take cflective legislative and policy measures
te fulfil its obligation lo protect the right to life and to reduce gun violence, inctuding
by adopting legislation expanding backgronud clhiccks for all private firearm teansfers
and prelibiting the practice of carrying concealed handguns in public venues;
increasing transparency concerning gun use in crime and illegal gun sales, incheding
by repealing the Tiahet Amendments: and vevicwing the Stand Your Ground Laws te
remove Far-reaching immunity and ensure striet adherence to the principles of
necessity and propoertionality when deadly force is used for self-defence.

Excessive use of force by law enforcement officials

17, While recognizing the efforts made by the State pasty 1o intensily the enforcement of
relevant faws, the Committee reiterates its previous concern at the brutalits and excessive
use ol force by law enforcement ofticials against members of ragial and cthaic minorities.
including against unarmed individuals. which has a disparate impact on Alrican Americans
and  on  undocumented  migrants  crossing  the  United  States-Mexico  border
(CERD/CAISASCOMG, para.25). It also remains concerned that despile the measures taken
hy the State party to prosceute Taw enforcement officials for eriminal misconduct. impunin
lor abuses, in particular those comumitted by the Customs and Border Protection (C131%)
against Mispanic/latino Americans and undocumented migrants, remains a widespread
problem {arts. S(b) and 6.

The Comniittee urges the State party to:

{a} Ensure that each allegation of excessive use of farce by law enforcement
officials is promptly and cffectively investigated; that the alleged perpetrators ave
prosecuted and, if convicted, punished with appropriate sanctions; that investigations
are re-opened wlien new evidence beconies available; and that vietims or their families
are provided with adequate compensation;

{b) Intensify its efforts to prevent the excessive use of force by law
enforcement officials by ensuring compliance with the 1990 Basic Principles on the
Use of Foree and Firearms by Law Enforcement Officials, and cnsure that the new
CBP directive on the use of force is applied and enforved in practice;

(c) lmprove the reporting of cases invelving the excessive use of force, and
strengthen oversight of and accountability for inappropriate use of force; and

{d)  Provide, in s next periodic report, detaded information concerning
investigations undertaken into allegations of excessive use of force by law enforcement
offtcinds;, inclading the CBP, as well as their outcomes, inchiding disciplinary or
prosecutorial actien taken against the perpetrator and remedies provided to viclims
or thebr families.

huam igrants

18, The Committee is concerned ar the increasingly militurized approach to timmigration
law enforcement. leading o U exeessive and letal use of foree by e CB3IP personnel:
increased wse ol racial profiling by local law  enlbreement agencies 1o determine
nigration staius and fo enloree immigraton laws: jncreased erimingd prosecution for
breaches ol immigration law: mandatory detention ol imnigrants for protonged periods of
time: and deporation of undocumented immigrants withow adeguate aceess Lo justice, It s
also concerned that workers entering the Siate party onder the FI-2B work visa programme
are af high risk of becoming vietims of ralficking and'or loreed lubour. and that seme
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children lrom racial and cthnic minorities. particularly  Hispanie:Lating  children. are
employed in the agrieuhure industry and may haesh and dangerous conditions (arts. 2. 3 and
0.

Tite Committee calls upon the State party to cnsure that the rightts of non-citizens are
fully guavanteed in law and in practice, inctndiintg inter alia by:

{a)  Abolishing “Operation Streamline” and dealing with any breaches of
immigration law through civil, rather han eriminat immigration system;

(b)  Undertaking thorongh and individualized assessment for decisions
concerning deteation and deportation und guarantesing access to legal representation
it all immigration-retated natters:

{e) Reviewing its Iaws and regulations in arder to protect all migrant
workers from exploitative and abusive working conditions, including by raising the
minimum age for harvesting and hazardons work in agricelture under the Fair Labor
Standards Act in line with international labouwr standards, and ensuring effective
oversight of labawr conditions; and

(d}  Ratifying ILO Convention No.29 concerning Vorced or Compulsery
Labour and ILO Convention No.138 concerning Mimimum Age for Admission to
Employment.

Yiolence against women

19, While acknewledging the measures tken by the State party o reduce the prevalence
of vielence against women. the Committee remains concerned at the dispropertionate
numiber of women from racial and ethnic minoritics. particutarly Affican American women,
immigrant women, and Americin Indian and Aluska Natise women. who continue to be
subjected to violence. including rape and sexual violenee. Additionalby. it notes that while
the Tribal Law and Order Act of 2010 increased the fength of sentences tribal courls can.
issue in eriminal cases, and that the Violence Against Women Reauthorization Act of 2013
expanded the jurisdiction of trihes over domestic violenee and violence of protective orders
commiited on iheir lands. the jurisdiction is limited 10 those who live or work on the
reservation. or to those who are married or are in purinership with g tribal member, The
Committee thus reiterates ity previous concern at the denial ol indigenous women (o aecess
justice and to obtain adequate reparation  or  satisfhetion  Tor  damages  suffored
(CERINCASACOMN. para.26) {arts. § and 6.

The Commitfee calls upon the State party to intensify its efforts to prevent and
combat vielence against women, particelarly acainst American Indian and Alaska
Native women, and ensure ihat all cases of violence against wamen are effectively
investigated, perpetralors prosecuted and sanctioned, and victims provided with
appropriate vemedics. It also wrges the State party {o take effective measures to
guarantee, in fnw and in practice, the right to access justice and effective remedies for
alt indigenous women who are victims of violence, 14 also reiterales its previeus
recommendation that the State party provide sofficient resowrces for violence
preveantion and service programmes; previde specific {raining for those working
within the criminal justice system, including police officers, lawyers, prosecutors,
judges and medical personnel; and undertake awareness raising campaigns on the
mechanisms anid procedures available to seek remredies For violence nguinst wonten.

Criminal justice system

20, While welcoming the mueasures tihen by 1he State party 1o address racial disparitios
in the eriminal justice system. such as the launch of the ~Smart on Crime™ initiative in
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August 2(H3. the Commiltee remains concerned thal members of racial and ethnic
minoritics. particularly Afiican Americans. continue 10 be dbproportionatels arrested.
incarcerated and subjected to harsher senteaces. including lile imprisonment withou parele
and the death penalty. [t expresses coneern that the overrepresertation of racial and ethnic
minoritics i ihe criminal justice system is esacerbuted by the use of prosecutorial
discretion. the application of mandatory minimum drug-offence sentencing policies. and the
implamentation of repeat offender laws. The Committee Is also concerned at the nesative
impact of parental incarceration on children ivom racial and cthnic minerities tarts. 2. §
and 6).

The Committee calls upon the State party to take concrete and effective steps to
climinate racial disparities at all stages of the eriminal justice system, taking into
account the Cominitiee’s general recommendation No.31 (2005) on the prevention of
racial discrimination in the administration and functioning of the criminal justice
system, including by:

(a) Amending laws and policies leading to racially disparaie impact in the
criminal justice svstem at tite federal, state and local levels, and implementing
effective national stentegies or plans of action aimed at eliminating stroctural
thiscrimination;

(b} lmposing, at the federal level, 2 moratorium on the death penalty with a
view to abolishing the death penalty; and

(c) Ensuring that the impiaet of incarceration on children and/er other
dependents is taken into accouni when sentencing an individual convicted of a non-
vielent effence and promeding the use of alternatives to imprisonment.

Juvenile justice

1. The Commitice s concerned Wl racial disparitfes at ofl lesels of the jusenile justice
system. including the disproportionate rule at which youth from raciat and ctlinie minorities
arc arrested in schoals and are referred o the criminal justice system. prosccuted as adulis,
incarcerated in adult prisons. and sentenced o file imprisonment without parole. It also
remains concerned that despite the recem Supreme Cowrt decisions which held that
mandatory sentencing ol juvenile otfenders to lile imprisonment without parole is
unconstitutional. 135 states have set o change their ks, and that discretionary 1ife without
parole sentences are still permited Tor juyeniles convicted of homicide (arts. 2. 5 and o).

The Committee calls upon the State party 1o intensify its effarts to address racial
disparities in the application of disciplinary measures, as well #s the resulting “school-
to-prisen pipeline”, throughant the State pariy. amd cnsure that juveniles are not
transterred te adult courts and are separated from adalts during pretrial detention
aidd after sentencing. It aiso reiteraies its previous recommendation to prohibic and
abelish life imprisonment without parole for those under 18 at the time of the crime,
irrespective of the nature and circumstances of the ¢rime commitied, and to commuote
the sentences for those currently serving such senfences.

Guantaname Bay

220 While weleoming the comminnent miade by the Prosident of the United Siates to
close the detention factlities it Guamaname Bay in Jawary 2009 the Commitlee remaing
concerned that non-citizens continue to he arbitrarily detained withow etfeetive and equal
aceess 1o the ordinary eriminal justice system and at the risk of being subjected (o lorture or
cruel. inhuman or degrading treatment or punishment {aets. 203 and 63,
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The Commitiee urges the State party to end the system of administrative detention
without charge or trial and enswre the closure of the Guantanamo Bay facility without
firther defay. Recalling its general recommendation No 30 (2604) en non-cilizens and
generitl recommendation No.31 (2005) on the prevention of racial discrimination in
the administention and functioning of the criminal jusiice system, it also calls upon the
State party to gusrantee thie right of detainees to » fair {riat in compliance with
international human rights standasds, and (0 ensure that any detainee whe is not
charged and tried is released immedintely.

Access to legal uid

23, While weleoming the steps tahen by the State parly 10 improve aceess Lo justice by
indigenmt persons. such as the Access 1o fustice Injtiative kaunched in March 20100 1he
Committee remains concerned ol the ongoing. challenges laced by indigent persons
belonging 1o racial and ethnic minorities 10 eflectively access legal counsel in criminal
proceedings in practice. It also reiterales its coneern at the lack of u generally recognized
right  to coupsel i vl proceedings  (CERIVC/USA/CO/6,  para.22). which
disproportionately alfecs indigent persons helonging to racial and cthnic minorities to seek
an ellfective remedy in maners such as ovictions. foreclosures. domestic violence.
discrimination in employment. wrminatien of subsistence income or medical assistance.
loss of child custody. and deportation (art. 6.

The Committee reiterates its previous recommendation that the State party adopt all
necessary measures to eliminate the disproportienate impact of systemie inadequacies
in criminal defence programmes on indigent defendants belonging te racial and ethnic
minorities, including by tmproving the guoality of legal representation provided to
indigent defendants st ensuring that public legal aid systens are adequately funded
and supervised, It also recommendds that the State party allocate sufficient resonrces
te ensure effective access to legal representation for indigent persons belonging to
racial and ethnic mivorities in civil proceedings, particularly with regzard to
proceedings that have serious consequestces for their security and stability, such as
evictions, foreclosures, domestic violence, discrimination in employment, termination
of subsistence inceme or medical assistance. loss of child custody, and deportation
proceedings.

Rights of indigenous peoples

21 While acknow ledging the sieps tahen by the Stute party 1o recognize the culiure and
traditions of indigenous peoples. including the support for the United Nations Dectaration
on the Rights of Indigenous Peoples announced by Presidem Obama on 16 December 2010,
the isstance of Iaceutive Orders 13007 and 13175 and the high-level conferences
organized by President Obama with tribal leaders. the Committee remains concemed at:

ta)  Luek of correrete progress achieved 1o goarniee, in law and in practice. the
free. prior and Informed consenn of idigenous peoples in policy -making and decisions that
affect them:

(b The ongoing obstacles o the recognition of ribes. including high costs and
lengthy and burdensome procedural reguirements:

(e} Insulfictent meiasures taken to protect the socred sies ot indigenous peoples
that are essential for the preservation of their religious. cultural and spiritual practices
against polluting and distuptive activitics. resulting inter alia rom resource extraction.
industrinl development. construction ol border fences and walls, tourism. and urbanization;

{dh The continded and previous removal of indigenous children from their
familtes and comnsonitics through the United Seues child welbire system: and

11
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fe) The Tach of sulficiemt and adequate information provided by the Stale party
on the measures tahen o implement the recomwmmendations of the Committee in s
Decision 1{68) reparding the Western Shoshone peoples (CERD/C/USA/DEC ) adopted
under the Barly Warning and Urgent Action Procedure in 2006, as well as the ongoing
iringemoent ol the vights of the Western Shoshone peoples (arts.S and 6).

Recalling its general recommendation No. 23 {[997) on indigenous peoples, the
Committee calls upon the State party to:

{1)  Guarantee. in krw and in practice, the right of indigenous peaples 1o
eifective participation in public life and in decisions that affect them based on their
frec, prior and informed consent;

(b} Take effective measures to eliminate nndue obstacles to the recognition
of tribes;

(c) Adopt eoncrete mcasures o cffectively protect the sacred sites of
indigenous peoples as n resnlt of tie State party’s development or national security
prajects amd exploitation of natural resonrees, and ensure that those responsible for
amy damages caused are held accountable;

(d)  Effectively implement and enforce the Indian Child Welfare Act of 1978
to htalt the removal of indigenous children from their families and commuaities; and

{c} Take immedinte action to imiplement the recommendations contained in
Becision 1{08) and provide comprehensive infermation to the Committee on concrete
measures taken in this regard,

Nattonal Action Plan to combat racial diserimination

25 While soting various measures wken by the State party to combal prejudice and
promote understanding and telerance. the Commitiee expresses concern at the ahsence of a
Natlonal  Action Plan 10 cambar  racial  discrimination  and  to implement  the
recomniendations of the Conimittee. as well as the lack of inclusion of human rights in the
sehoot curricula {art, 7).

The Committee recommends that the State party adopt a National Actien Plan to
combat strnctural racial diserimination, and to ensure that school curvicula, texthooks
ard tenching materials be informed by and address homan rights thentes and seek to
promote understanding among racial and ethyic minority groups.

Other recommendations

Request for turther information

26, The Commitee requests the State party o provide, in its next periodie report,
detaited information on: {u) the implementation of the provisions of the Convemion in non-
attonomous terrtories administered by the United States: (b)) the rate at which African
Amterican children in fostor care are prescribed psychotropic dtgs; {¢f the use of non-
comsensual pey chiatric treatment and other restrictive and coercive practices on racial and
ethinic minerities in miental bealth services: and (d) the current status of political activists
from the Civit Rights era whoe reported]y continae o be Tncarcerated.

Declaration wander article 14

27. The committee recommends that the state party consider making @ declaration in
accordance with article 14 of the comvention, recogniving the compeltence of the committee
to receive and consider Individual complaints,
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Amendment to article 8 of the Convention

28 e Commtiiter recommends that the Siate party ratiy the amendment o article §.
puragraph 6. of the Convention. adopted on 13 January 1992 at the {ourtcenth Meeting ol
States Parties to the Comvention ind endorsed by the General Assembly in its resclution
741 ol 16 December 1992, In this connection. the Committee cites General Assenibly
resulutions 61°148. 637203, 63200 and 67/156. in which the General Assembly strengly
urged States parties woaccelerate their domestic ratification procedures with regard to the
amendment 1o the Canvention concerning the financing of the Committee and to notily the
Seeretary -General expeditious]y in writing of their agrecment to the amendment.

Ratification of otlier treaties

9. Bearing in mind the mdivisibility of all human rights, the Commitlee encourages the
Ntate party o constder ratifying international human righis wreaties which it has not yet
ratified. in particular (reaties with provistons thal have a direct relevance to commuonities
that wmay be the subject of racial discriminatton, such as the International Covenant on
Leonomic. Social and Coligral Rights (1966} Convention on the Elimination of All Forms
ol Discrimination against Women (1979). Convention on the Rights of the Child {1989).
Internationul Convertion on Ui Protection of the Rights ol All Migrant Workers and
Members ol Their Famities (1990). Convention on the Rights of Persons with Disabilities
(2006). and huernational Convention for the Protection of All Persons from Enlorced
Disappearance (2006).

Follow-up fo the Durban Declaration and Programnie of Action

300 While noting the position of State party concerning the World Conference against
Rawcism. Racial Discrimination, Xenophobia and Related Intolerance held in Durban in
September 2001, the Cammittee. in light ol its general recommendation No. 33 (2009) on
tollew-up o the Durbun Review Conlerence held in Geneva in April 2009, invites the State
parly 1o tahe into account the elements considered pertinent in the Durban Declaration and
Programme of Action as well as in the outcome document of the Durban Review
Conference when tmplementing the Convention in its domestic legal order, The Comnittee
reguests the State party o inchude in its next perfodic report specific imformadon on action
plans and othor measures taken in this regard,

Consultations with organizations of civil society

3. e Commintee reconmmends Urat the State party continue consulting and expanding
it dinfogue with organizations of eivil sociels working in the arca of human rights
protection. in particular in combuating racial discrimination, In connection with the
preparation ol the next periodic report and the ollow-up 1o these concluding observations.

Dissemination

32 Ihe Committee secommenuds that the State party increase its effonts to raise public
awareness and knowledge of the Convention throughout its wiritory. make the State party
reports readiby availuble and accessible to the public at the time of their submtission, and
widels publicize the concluding observations of the Committee in the official and other
contmonly used languages. as appropriate,

Folaw-up to concluding observations

33 I avcordonce with article Y. paragraph 1. of the Convention and rule 63 of its
amended rufes ot procedure, the Committee reguests the State party 1o provide information.
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within one year of the adoption of the present conclusions. on its follow-up to the
recommendations contained in paragraphs 1 7(ayand (b). 18 and 22 above.

Paragraphs of particular importance

34, The Commince also wishes to draw the attention of the State parly to the particular
importonee of the recommendations in paragraphs 8. 12, 16 and 24. and requests the State
party 1o proside detailed intormation in its next periodie report on concrete measures taken
to implement these recommenidations,

Preparation of the next periodic report

35, lhe Committee recommends that the State party submit its fenth. eleventh and
taelfth periodic reports in a single document by 20 November 2017, taking into account the
guidelines for the CERD-specific document adopled by the Commitlee during its seventy-
tirst session {CLRIC/2807/1). and addressing all points raised in the present coneluding
abservations. The Committer also urges the State parly 1o observe the page limit of JU
pages for trealy -specific reports and 60-80 pages for the common core documeni ({see
harmonized guidelines for reperling contained in document HRIGEN.2/Rev.6, chap. L
pare. 19,
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NOTE: For more tnformation on confidentiality protection, nonsampling error, and definitons, see hitp ffwww census govipred/cen201Q/doc/dpsi. pdf.

Geography: Albuquergue city, New Mexico

1y (J\

Profile of General Population and Housing Characteristics: 2010

2010 Demagraphic Profile Data

o Subject - Numbeg-_ | Percer_lf:'__ o
SEX AND AGE ;_
“Total population T 5a5es2 PR 1000 -
“Under S years 7 38,000 70
" Bto 9 years f, 36,883 | 6.8
i e — _ e 22
" 15tc 19 years i 37,104 | 68 -
B e - s o2
25 {0 29 years T 43,986 | B
3010 34 years T 38.875 . 74
T 35'to 39 years 35,392 | B.5 :
" 40 to 44 years ’ T 34,664 64
. 45 to 49 years i 37,817 . 85
" S0wE4years o 37,269 6.8
55 to 59 years - B ' 43,790 : 6.2
" 6010 64 years T o T T 29,019 53
" 'G5 to 68 years o 20110 1 _ 37
TOta FAyears - T 4741 27
T 75t 79 years B T 12025 i ”g—
" 80'to 84 years i T Ty 9.453 . Y 7__
85 years and over - i . - 9,560 ;4 1.8
Median age (years} | __ 35.1 ] {—X_i
18 years and over 429,090 | 786
“Tig'years and over _ 414059 760 .
." 21 years end over - i 390,583 | 716
i v o — T Th
' 785 years and over B 65,899 | 121
" Male population - 265,106 | 48,,?:
T Under 5 ijéérs - 19,523 ¢ 38
"Bto G years B 18,621 34
T7i0t6 44 years - T T 47895 3z
15 1o 19 years '. 18,597 | 3.4
201024 years ? 20,938 38
7725 to 29 years ! 21,934 | ey
;_"Sﬁ-to_ﬁa;ry_e—ars - i o R 19,528 : 36 .
"735 to 39 years B 'l 17,666 | 32
- 40 to 44 years : 17,413 ¢ 31
T 45 to 49 years ! 18,526 | 34
780 to 54 years T A 33
75510 59 years ) 15,852 - 29 .
- TeGtoedyears o 13,743 25 -
g8 to B9 years - T 0,263 - 1.7
70 to 74 years - o R 6473 12

Exhibit C
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Subject . Number Percent . !
7510 79 years 5141 039 |
"8G 1io 84 years - 3,748 ° 0.7
- 85 years and over - : 3,200 | 0.6
“"Median age (years) 338 | (X} ]
| 18 years and over - 205,694 1 317 |
i 18 ypars and over 196,538 . 354 -
21 years and over | 186,535 a2’
62 years and over i 35,685 6.5 ,
85 years and over o ) i 27,825 | 51 |
. Female population ] 280,748 514 |
" “Under & years T ! 18 477 3.4
510 9 ysars E 18,262 | 3.3 |
_’_'"10_l'cT-‘|4_years - : 17,172 - EXE
_15 to 19 years ) B ! 18,507 } 3_4_;
200 to 24 years i 21,338 ¢ 3.8
75 to 20 years - | 22052 40
30 to 34 years : 19,347 - 3.5
T35t 38years i 17,726 | 32|
U Ti010 44 years - T Ta7sst 3.2 .
. T45to 49 years 19,201 | 35 -
" 50'to 54 years - _ - 1os28 36
5510 59 years i 18,138 - 3.3
T80 1o 64 years - 15,276 | 238 -
65 ta 69 years - | 10,847 * R
TF0t0 74 years . B 8268 . 15
" 75 to 79 years - - | 6,884 : 131
80 to 84 years . 5715 - 1.0
T 85vyearsend over ) : 6360 3 12!
" Madizn age (years) - ) ) 365 | X))
16 years and over - — i 223,396 | 403
"7 15 years and over o 21,421 | 39.8
" Ztyears and over : 204,048 37.4 .
62 years ang over i 46,880 ° 8.6 .
"85 years and over - T 38,074 ] 7.0
RACE - | —
" Total poputation T 545,852 I 160.0
" One Race - ! 520,683 | 854
U vinie ) 380,362 537 .
" Black or African American ‘ 17,933 33
"7 American indian and Alaska Native h 25,087 46
7 ASian B i 14,450 2B
e —_ — e
7" Chinese 2877, 05 :
e e e e — o
T Japanese 921 | 02
B s e —_— - B} . T s
" Vietnamase | 3848 0.7 ;
" "Other Asian {1] _ 1,918 0.4
Native Hawaiian and Other Pacific Islander 1 513 | 0.1
Native Hawaitan i : 248 0.0
~ ""Guamanian ar Ghamormo 1421 00
" 'samoan ) o . 71 00:
Other Pacific Islander [2] 1581 00,
" some Other Race om0 150
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FactFinder ( __)\

DP-1 Profile of General Population and Housing Characteristics: 2010

2010 Demographic Profile Data
NOTE: For more informaton on confidentiality protection, nonsampling error, and definitions, see http./fwww.census.goviprod/cen2010/doc/dpsf.pdf.

Geography: ZCTAS 87107

SEX AND AGE

* Total population

L Number T percent

Uﬁdéfﬁ}eaké PR
CStos years o

1010 14 y'ear's' 549
S t'b';l'Q'y'ears” e ,

Jole 24 yoars e e

251029 years Y
30 to 34 years 5.8
U 3513 years 57 .

Cabioadyeurs :
5t Hg'ye'ars‘. e e e e e e

5010 54"years'

550 gg_féar's" e

S0t 54 years EUTR

651065 yoars . - ey
| 70to 74 years 38
. T8lo79years 26

8010 84 years
' B5years and over : '

Medianegelyeas) 0408 (X)

T i T T e e e g
J8yeasendover . ... Ra289. 779

21 years and over s .23Bea 740
" 62 years and over _ 581 188"

P
o el T e e PR s
s year e IR B
B -
B T
B T
B )
- e T B Ry e R =
otsayems T MR
e T T e e e 28
 Aoas year T T e b e R e 2
g T L T =

S0toS4years o Mgte. 39
 S5taSOyears . . . .taray 38
60 to 64 years 990 3.2
65tob9years . 6es ' 2%
70t 74 yours s o N
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__S:.lbj;c_i _ —_ . l__ o o _
75 to 78 years | 358 11

apie by T S i S SRR T
[ Syearsandover . R < I

Mo aga GearsT S I T Y
deyamanoe T T T am T T e
18 years and over o o 11,644 373

" 21 years and over 10,985 352
: '62 years ‘and over 2545 : 8.2
T esyearsandover 1,988 | 64 .
e pan T T T P ST

" “Under 5 years T B o 886 28"
5t09years oo . e Ui SR .
" 1010 14 years
1510 19years h
' 20i024year5
‘281029 years
"30'to 34 years
~sic e
40t 4’4_§é'érs" ' o
""45 to 49 yea years
. 50t054 years
"85 10 59 years
 Sowbayems |
651 69 years
7010 74 years
T 75ic 79 vears
80 10 84 yé'aa:é_""
85 years and aver

Mé&mﬁage{yea_rs)_

16 years rs and over
T 18 years “and over

-l years and over"m"
- 82 years and over
65 years and “and over

s Bl s+

_ Amencan Indlan and Alaska Natwe e 1,208 ; 39
i cof e 38
e i . ot
Chinese e . . o o
e e e ___...-._“38_1_5 g

~ = ipaness — —— 28_[__ —— 01:
R ) e s S
o — 53 i
e e b e
" "Native Hawaiian and Olher Pacn’r‘c {s[ander ] B 29 ¢ - 0.1

Native Hawalian S 16 . - 0.1
Guamaman or Chamorro :

Soamans S o - 00"
" Other Pacilic Islander 2] e T 00 ]

Some 0!her Race - R | 59?0 :_. — \“.191 ;

2 of5
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_ CSubject | Number { Percent ;’
_ TwoorMoreRages T el 33sa 43
White; American Indian and Alaska Native [3] :

— Vs AT iyiaudel yo S
" ‘White; Black or African American [3]

" White; Some Other Race {3] I

- 'Race alone or in combination with one or mare other |
races: [4] ;
White _
Bfackmm”canAmencan e e

“American Ind:a

" Native Hawaiian and Olher Pacific Islander
Some Other Race o I

HlSF’AN!C OR LATINO ! T
 Fotei papilation” e e e,

g Hispanic o Lahnb {of any race) f
Riabet O S

" Puerto F Rican _ T ]
“Cuban :
. " Other Hlspamc or Latino [5] T T
3 Not H:spamc o s S S

HJSPAN[C OR LATING AND RACE : :
Total popu[at{on T 31,183 | i 100.0 :

PO

? Htspanlc o Lalino 7 : 17,650 56.6 .

“White alons ; C 6418 T aas

" Black or African American alore 104 : 0.3 :
" Amerigan IndJan and Alaska Natlve alone : 290 ; 08

S 2V U Sy i

" Asion alone . 39 - 0.1
e Ha e Other Pach‘”c !sfander alone . 4= SE S

Seme Other Race alone
e e < e s i s
Not Hispanic o Latmo
" {White alone
Bk o Al Aarican gisn T v e

" American Indlan and Alaska Native alone i

" Asian alone
" ‘Native Hawaiian and Other Pacific Islander a[cne

" Some Other Race a[one '

Lo - Two 0., More Races . e — __ —_— ,,{..é_, |
RELATIONSHIF =~ 7 T ! f
* Total population 31,183 | 100.0

“iThousehoils T T e : 303‘36 %,... B 2
' Housahoider e . 13,005 | 220

CSeousefl 8] ded

Coma e e =
- e g8 e T T T 1
Gier rtaties B e F7 Rab et
Ondor T vaars s e B e P
g T B e e e 2D

o 16 g = " s =
T 65 yoars and over m'_z__{_ _ 03

- Unmm:artner et : T

_E'"m group quarters ' T : 447 ¢ . 14 ’

msmutmnailzed populaimn T

. Male — e e ; R ey

3 of 5
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Subject Number Percant

Female

ST SE— B o2
 Male T 02
Female : o :

HOUSEHOLDS BY TYPE ~ 7 7

. Totat hiouseholds N
- Family households (farntiies) [7]
" with own children under 18 years

7 Husband-wife family
Wi own chiiren snder 16 yams T
"™ Male househalder, no wife present
" With own children under 18 years :
Female houséﬁb‘f'dar. no husband prleseri'l“" T 1
] With own children under 18 years
I Nonfamily households [7] T
 HouSehedar living dens T T T TR
Y B :

65 years and ovar T
Famais
" BByears and over

e

"“Hougeholds with individuals under 18 years
" Households with individuals 65 years and aver i

hveried Foweetol """
- avverage tanly sl A" T o e b
LBUSING SEcURRIGY
Toiathowgng s
" Occupied housing units
- aeank GG o~ " T
R e

7 Rented, notocoupied o ;

" Far sale only
"T'Sald, not occupied

— ST IR

" " For seasonal, recreational, or occasional use

" Ali other vacants

" Homeowner vacancy rate (percenty 81

" Rental vacancy rate (percent) [8]
HOUSING TENURE
. Occupied housing units

Cwner-occupied housing units

" Population in gwner-occupied

Average househoid size of owner-occupied units

" Renter-occupled housing units
) Pob'u'lat'icn in Ehteé:bccupied_ hausing units
" "Average household size of renter-occupied units

X Not applicable.

{1] Other Asian alone, or two or more Asian categaries.

[2] Other Pacific Islander alone, cr two or more Nalive Hawaiian and Other Pacific Isiander categories.
[3] Orie of the four most commonly reperted mutliple-race combinations natonwide in Census 2000,

[4] in combination with one or more of the other races listed. The six numbers may add to more than the total population, and the six percentages may
add to more than 100 percent because individuals may report more than one race, )
[5] This category is composed of peaple whose origins are from the Dominican Republic, Spain, and Spanish-speaking Central or South
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American countries. It also includes general origin responses such as “Latino” or "Hispanic.”

161 "Spouse” represents spouse of the householder. It does not reflect all spouses in @ household. Responses of "same-sex spouse” were edited
during processing to "unmarried pariner”

[7] “Family households" consist of a householder and orie or more olher people related 1o the householder by birth, marriage, or adoption. They do not
include seme-sex maried couples aven if the marlage was performad in a state issuing marriage cerfificates for same-sex couples. Same-sex touple
households are included in the family househokds category if there is al least one additional person relaled to the householder by birth or adoption.
Same-sex couple households with no relatives of the householder present are tabulated in nonfamily households. "Nonfamily households® consist of
people living alene and households which do not have any members related to the householder.

[8] The homeowner vacancy rate is the proportion of the homeowner inventory that is vacant "for sale.” it is computed by dividing the total number of
vacant units "forsale anly" by the sum of owner-occupied units, vacant units that are "for sate only.” and vacant units that have been sold but not yet
accupied; and then muktiplying by 100

[9) The rental vacancy rate is the proportion of the rental inventory that is vacant "for rent.” It is computed by dividing the lotal number of vacant units
for rent” by the sum of the renler-ocoupied units, vacant units that are "for rent,” and vacamt units that have been rented but not yel occupied; and
then multiplying by 100.

Source: U.S. Census Bureau, 2010 Census.
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\'\

2010 Demographic Profile Data

Geography: ZCTAS 87106

r ( ,_J\

Profile of General Population and Housing Characteristics: 2010

are inforration on confidentiality protection, nonsampling error, and definitions, see http‘.Hv.ﬂhw.census.gov!proda’cenzm Ofdoc/dpsf pd

Tsubject

SEX AND AGE

“Total population
Under 5 years

o8 i
10t 14 years
_'15'51”9 years
20 to 24 'years
T 251029 year:.

T 40te 34 'years
'_3'5'6—:@55

40 to 44 yea.s
43 10 49 ye years

"50ta 54 years o
' '5"5?5’9"%’5%5"_

760 1o 64 'yé'ars

" B5to 69 years

T 7010 74 years
75 :'6"7_53"5}'5&%' i

"80'to B4 years'

N 85 yaars and o.fer R
st aae G

By years s and over

18 years and aver

T2ty JFrear‘:-. and over
62 years and ovar

) 55 years. and over

“Male populaticn

‘Under & years
Atod years
100 14 years

) 15!019years

20024 years

T 2510 29 years

300 34 years'

" 351039 years
40 o 49 years

480 49 years
" 501ic B4 years
550 58y years

. B0to 64 years

TB510 69 y yoars
70 to r4 years a
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2 ofd

Subject Number | Percent

7510 79 years 170 | 0.8
' BOto 84 years ) ] : 131 :' 0.5 ¢
85 years and over - 1 118 04
? "Median age (years) i 284 | (X}
. 18 years and over ) L 1 1"1,603 ‘ A3.0 1
~ 18 years and over : 11,283 ! 421 °
21 years and over - E a.744 | 361 |
" &3 years and over T T ~ 1,304 - 48
|65 years and over s i B 985 | 36
“Female population P 13452 | 498 |
Under 5 years . 704 - 26
"Bio9years N 551 20
10t 14 years T 523 . IREE
75 io 19 years ) i T 4,568 | 58
“pOte 24 years T 2242 . 83
T 5510 29 years ! 1,452 54
A0 to 34 years ) - TR a6
T35t 30 years ) i 726 | 27!
e e T e R o
4510 49 years } : B80T 25 .

50 ta &4 years T : T2 27

55 [0 50 years : 793 | 2.9

U 80w 64 years ’ B 595 : 22
65 to 69 years ; 394 15!
7810 7A years ) N Tora 10
751 79 years - 229 ] 038
i) to 84 years B T RETYIR 07
;85 years and over ) ! ~ 242 | R 0.8
" “Median age (years) T ) _ __ 288 (X}
"y§ years and over - 'j 115720 428
iGyearsand over T 11,382 BTN
24 years and over ) : 9,520 352
iz g T T T s -
765 years and over 1,323 48
RACE ) ] ;. o
‘Tatal population o - " 97,013 to00
" One Race ! 25691 | g5.1
Twhite T ’ THe826 69.7
Black ar African American B ! 1,412 | 4.4
“ " Amencan indian and Alaska Mative : Ty 423 53
T Asian - 1_ 1,062 | 40 :
7" psian Indian T 222 - 08
T "Chinese ' 354 1 13 .
™ Fiifpino T : 83 02"
Japanese - i 83 0.3

Rl - . b o
Vietnamese i 119 ¢ ) 041
"7 Other Aslan [1] : T 480 ' 06
" Native Hawalian and Other Pacific Islander ' 221 04 ;
T Native Hewaiian - - 7 00 -
Guamanian or Chamorro 5 3 0.0 .
T Samcen T . ) 3 20
Other Pacific Islander [2] ; ’ g i R
" Some Gtfer Race i dasl . ne,
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' Subject Nurnbear Pzreent
: Two or More Races 1,322 4.8
" “\White; American Indian and Alaska Natve 3] '__" T TToas N
Whiie; Asian [3] _ ! 28] 08}
“Whife: Elack or African American (3] [3] 153 ! 08
" White; Some Other Race [3] T T 410 1.5 |
) . i s ;
“Race alane or in combination with one or more ather i l 1;
races; 41 . .. L PR SR, |
" White : 19,052 739 .
" “Biack or African Amarican m ”___:_ , 1,431 | 531
Amencan Indian and Alaska Native . 1,808 ! 6.7 !
' i 1,380 | 5.1
: 77 0.3
me Other Race ' ,_: 3.780 | 14.0 |
HISPANIC OR LATING i i
“Fotal population T 27,043 i 100.0 -
Hlspantc or Latmo {af any race) 1 8,387 | 34_?_:
“Mexican ST 5,852 21.7 -
Puerto Rican T 133 ! 8.5 |
- eian __ e e 65 T
Other Hispamc orlLatino (5] ! T 3,237 120
“Not Hlspan’c or Latmo y T “‘_-1?'626 . 8§53
| e T it ‘
HISPANIC OR LATINO AND RACE T :
Tatal population o 27,013 ] 100.0
 Hispanicoriaine T 9387 ! 37
~ “VWhite alone o ; 5431,  19.0 |
T Biack or African American alone - 156 . o8 !
American | fndaan and Alaska Native alcne o 206 1 _E
sy e o e e
I‘MUM and Othar Pachanderalone T i g ! 00!
"'$me Other Race alone T ) 3 150". ) ’ 11.7 '
Tmeacas R e *597 : .___. _é_.;
' Not Hspanlc or Latlro T T 17,628 ¢ o £5.3
“Whit alone T e 13895 ¢ 807
" Binck of AT Rmerican signe T T e R e
Amenééﬁ Indian and Alaska Native alcne ; 1217 1 45 |
Rttt T e
Native Hawailan and Other Pacific Islander alone ! 13} 0.0
""'Some Gther Race alone T ! Rz 0.3
" Twa or Mare Rages ___'_"_ ‘ 625 | 2.3
RELAT[ONSH'EP - __ —— . _:w
Total pcpuiatjon : 27.013 160.0
in households o i 24,356 I
~ Househoider 12,022 4453
Spouse (6] L 2897 _107
el T T T T T 4795 178
Own child under 18 years i 3,706 | 13.7
© 7 Other relatives o : 1261 . 4'.?_';
Under 18 years 1 4088 15
~ 5 yoars andovsr T - s - os
Nonrelatives | 3381% 125
o ‘Under 18 years T 73 0.3 .
6:: years and over o . 5al 0.2
"~ Unmaried partner - 1.237 46
In group quarters e I 2857 . 8.8 .
B 'Fstztutmnailzed population - f 41~ o 0.2
. Ma[e e _, — _ e _ _ o
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Subject ! Mumber Percent :
Female I 25 6.4
_ Noninstituticnalized population o 2616 97
| Male ! 1,238 | 46
_ Fomale ] T s 5.1
| | :
HOUSEHOLDS BY TYPE . :
? Total households 12,022 | 100.0
. Family households (families) [7] 4,851 Apd !
™ "With own children under 18 years 2,175 | 18.1_1__&
" "Husband-wife family : 2,897 | 24,9 |
" T\With own chidren undar 18 years i} 1,140 ¢ a5
T Male householder, no wife present ! 604 | 50!
" Ti#ith own children under 18 years : 775 23
T Female householder, no husband present i 1,350 1.2
"7 \With own children under 18 years ; 781 | 6.3
. Nonfamily households [7] ! 7471 | 59.6 -
Househalder living afone : 5,056 ° 42.1 i
T Male ' B _i 2,594 24
- 785 years and over - 290 Tos
7 Female - : 2,362 19.5 .
e e v - ~E e
?'_-Hél.'t's_e"ﬁal'd's with individuals under 18 YEars B ) 2,424 201 :
~“Bouseholds wiih individuals 65 years and over i - 1,831 ; 15.2
" Average household size 203 i (X!
verage By See T - ¥ (_5(—_):
EOUSING OCCUPANCY ) o T
" “Total housing units - 13,078 | 1000 -
| Oéeupied housing units - Ti2p22 Tere
" 'Vacant housing units T T 1056 ’ 8.1
S DI : e e
Hented, not occupled e 27 | oz
CEersalecnly T T T T g1 R
T said, not oceupied i 30 . 0.2 -
" Eor saasonal, recreational, of occasional use 107 08
 All other vacants 241 18
T Homeowner vacancy rate (percant) [§] 21 (X)
" Rental vacancy rate {percent) (8] - 68 (X
HOUSING TENURE 7 : ) )
"Occupied housing units = 12,022 i 100.0
T TOwnar-cccupied heusing units 4408 . 2387
Bopulation in owner-occupied housing units ! 9,655 ; (X}
T Average nousehald size of pwner-accupied units 219 ° (X}
T Renter-occupied housing units 7614 ¢ 533
7 population in renter-occupied hausing units ; 14701 - (X))
" Avarage household size of renter-occupied units 1831 (X}

X Mol applicable.

{1] Other Asian alone, or twa of more Asian categories.

12] Other Pacific Islander alone, or two or more Native Hawaiian and Other Pacific Islander categories
[3] One of the four most commonly reporiad mutiple-race combinaticns nationwide N GCensus 2000

{4] in combination with one cr more of the cihar races listed. The six numbers may add ta more than the tetal population, and the six perecentages
add to more than 100 percent hacause individuals may report mora than cne rase. . .
[5) This category is composed of peopls whose origing are from the Dominican Reputlic, Spain, and Spanish-spaaking Central ar South
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American countries. It also includes genaral origin responges such as "Latino” or "Hispanic.”

[6] "Spouse" represents spouse of the householder. It does not reflect all spouses in a household. Responses of "same-sex spousa” were edited
during progessing 1o "unmarned partner.”

[7] "Family households" consist of & householder and one or more other people related to the householder by birth, marriage, or adeption. They do not
include same-sex married couples even if the marriage was performed in a state issuing marriage rerlificates for same-sex couples. Same-sex coupls
households are included in the family households category if there is at least one additional persen refated to the househalder by birth or adoption.
Same-sex couple households with no relatives of the householder present are labulated in nonfemily househelds. "Noniamily households” consist of
people iiving along and households which do not have any mambers reteted to the householder.

[8] The homeownar vacancy rate is the proportion of the homeowiner invenlory that is vacant "for sale.” [t is computed by dividing the total number of
vacant units "for sale only" by the sum of owner-ocoupied units, vacant units that are “for sale only,” and vacant units that have been sold but not yet
cocupied; and then multiplying try 100. )

{9} The rental vacancy rate is the properiien of the rantal inventory that is vacant "for rent.” it is computed by dividing the tatal number of vacant units
“for rent” by the sum of the renter-occupied units, vacant units that are “for rent” and vacant units that have baen rented but not yet occupied; and
then multiplying by 100

Source: U.5. Census Bureau, 2010 Census.






STATE OF NEW MENICO ALBUQUERQUE/BERNALILLO COUNTY AIR
QUALITY CONTROL BOARD

{NTHE MATTER OF THE TWO PETITIONS FOR A
HIEARING ON THE MERITS REGARDING
AIR QUALITY PERMIT NG, 2857-M1 ISSUED TO

SAMITH'S FOOD & DRUG CENTERS, INC. i
s
Georgianna E. Pefta-Kaes, Petitioner, No. AQGCB 2012-1 .'md.';

Andy Carrasco, James A. Nelson and
Summit Park Neighhorhood Association.
Prtitioners. Ng, AQCB 2012-2

FINAL ORDER AND STATEMVENT OF REASONS

Pursuant to 2001 LR IE.D (23 NMAC, the Albmguerque’Bernalillo County Aw Qualily
Control Board issues this Final Order in this matter, setting aside the [{earing Ofticer’s
recommended decision and reversing the action of the Air Quakily Drvision of the ity of

Albuguerque Environmental Health Department. As reasons for dotng 5o the Board States the

tollowing:
| The hearing on the merits regarding Petition AQCB 2012-1 and Petition AQCB 2012-2

was held On August 21 22, and 232012 by the Air Board™s Hearing Officer, with members of
the Board in attendance.

2 Subsequent o post-hearing procedures conducted 1n sceordance with 20,1181 NMAC,
the Hearing Officer on Decermber 7. 2012 filed with the Board her Hearing Officer’s Report,
Recammended Findings of Fact and Conclusions of Law. and a proposed Final Order.

3 Al the regularly scheduled monthly meeting of the Board held on fanuary 9. 20 i3, the
Buard defiberated on the ments of this appeal, n accerdance with 20.11.81. 18 NMAC. Each

Board member verified that he or she had erther ariended the entive three day hearing or had read

1
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the transeript for any pertion of the hearing which he or she did not atiend. Deliberation,
meluding 4 pussible decision on the mertis, was listed as an item on the meeting agenda, which
was publicly availuble more than 24 Bours before the meeting. The deliberation and decision
were conducted i a meeting vpen to the public, and were trapscribed by a court reporter,
4, At the Fanuaary 9. 2013 mectimg. by 2 magortty voie the Buard adopted a resalution
reversing the Division™s April 17ih, 2012 tssuance of minor source air quality Authority-to-
Construct Permat Modification Mo, 2037 M1 {Resoluuon 20130101 In support of the reversal,
the restrtution stated that = The Aar Quaiity Control Boord is required to protect public health and
welfare. tnereases in throughput increase nisks 1o publish health, The yuality-of-life concerns
ratsed by the community could be indirectly related w air quahty”
5. The resolutan res ersing the decision indicated that the Beard refected the Hearing
Officer”s proposed Findings of Fact, Conclusions of [aw_and Recommended Decision. ARer
adopting the resolution, the Buourd mdicated that i did not dispute any of the praposed Findimgs
of Fact. The Hearing Ofticers proposed Findings of Fact are hereby adopted in their entirety
and incorporated herzin by reference. notwithstanding anything in Resolution 2013-01.
f. in turther support of the reversal of the permit moditication. the Board teok exception o
the following proposed Conclusiens of Law submitted by the Hearing Officer, and directed
counsel to amend them as indicated in the Board s deliberations.

a. Conclusion 7 is amended as follows: ~The scope of the Board's review 13 o
determine whether the Station “will or will not meet applicable local, state and Federal air

poltution standards and regulations{.{” Section 74-2-71 Li-and to gnsure that air polluticon s

nrevented or abated. NMSA 53 74-2-3 A7

rd
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b. Conclusion 23 s amended as follows: “The Department and the Arr Board have no
authonty aover tatie patterns. construction of streews and highways, ratfic violations or fire
vinhatons within the Criy mumicipal boundanes . See NMSAL 98 74251, 7425 & 74.2.7.

The Board hag_an interestin munimizine e pothation caused by vehieles, to the extent allowed

by the Air Actand the federal Clean Aar Act, See NMSA, 3 74-2-5 5.7

o Coneluston 27 o amended as follows: 200130 15B 4y NMAC, which allows ar
quatity permit conditions o impaose “reasuonahle restrictions and limitations other than those
relating specificalhy to emission Himits or emission rates|.]” deesnothroadenthescope-otthe
Bosrdis authortrto-nctude tral e planaings2orire. 7 any sther mattorbeyond that which-has

hean-delogntad-tethe Bogrdhr-the MMWAet authorizes permit condiuons designed to effectuate

the veneral purpese of the Board s reculistions — 1o prevent or abate atr pollutton, See NMSA. 3

e. Conclusivn 28 i amended s folluws: ~“AQD save properang legally suffictent public
notice regarding the proposed ssuance of the eriginal Permit No. 2037, NMBA 1978, § 74-2-
TBKRE 20 LA I NMACT

£ Conclusion 31 is amended as follows: “AQD gave properaad legally sufficient public
notice regarding the proposed issuance of Permit No. 2037-ML NMSA 1978, § 74-2-7(B)3x
LT ALE NMACT

¢ Conclusion 37 is amended as follows: ™ Any person seeking o construct & new
stationary source or modify an existing stationary source must obtain as-valid authonty-1o-

construct parmit pursuant to 20 1L AINMACT

h. Conclusion <% 15 amended as follows: ~Notwithstandipg a written statement by

Division staff apparentdy to the contrary, Smith's did not commence 2 "modification” to the
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Statson prior o AQEYs issuance of Permit No. 2037-M 1 s that term is used in the NivE Act and
2001 NBAC, NMSA TOTE§ TE 2200y 200 L AL 2By 3 e and A )y NMAC
1. Conclusion 32 i3 amended as [olhows: 7 Petiioners faded—oearss carmied thetr burden

NAM At or the Federal Act, NMSA 197508 74-2-7(Cy Diie). Specifically, petiioners

demonstrled by a preponderance of the evidence that the increase in throughput allowed by the

modification would contribute indirecUy to inereased air pollution, a viglstion of the Air Act's

mandate 1o the Board to prevent or abate aic polleniion. See NMSA 1978, § 74-2-5 A

1. Conclusion 56 is amemded as follows: ~The vperation of the Smath's GDF facility in

socvrdance with Permut 22037 MI w4l would por vidlate any—provis v eetfrrot—the
Cirdoint Oedipanes: 701141 NMAC, Authonty to Comstruct, 201142 NMAC. Operating

Permits, 20011 65 NMAC, Volatle Organic Compounds, 2011 64 NMAC, Emission Standards
for Hazardous Aw Potlutants for Stationary Sources, or 33 CFR 63, Subput CCCCCC, but

would increase air pollution and increase nske o public heafth, in violation of the Al Acts

mandate to the Board to prevent or abate air pollution, See WAMSA 1978, § 74-0-3 A,

k. Cancluston 37 is deleted.
L Conclusion 58 is renumbered as 37 and amended as follows: "The Division's decigton

0 issue Permit #2037 M1 was not arbiltary or caprictous, —was-—suppertsd-bysubstanticl

o 1-] -Enct--a—l FE‘I-E afhﬁ PR %—TE | EFi‘ 34 i
m. A new Conclusion 38 is wmsened to read: ~The Board's authonzation to prevent or
abate wir pollution permits the Board w consider quality of life concerns that are directly or

indirectly related to air quality. See NMSA 1478, § 74-2-2.B {defining air pollution in terms of
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yryiry {6 human health or animal and plant hife or iterference with public welfare or reasonable
use of property), See alse NMSA 1978, § 74-2-5 E trequiring consideration of mjury to health.
welbre, vistbiliy axd peoperty, and the public interest, including the socal and ecconomic value
of the sources and subjects of air contaminants, when making regulations)”

n. A new Conclusion 349 s inserted o read: “Fven if the Division's actions in
cunsidering and approving he sequesied pernnt moddication complied with all regulaory
provisiens applivable at the time, ncluding but not imited © Part 41 of 20,11 NMAC, the
solation of this decision process fram that of other governmental entines resulted in a foilure o
conmder afl retated factors, and therehy failed 1 achieve the purposes of the Air Act of
protecting public heatth and welfare ™

7. Fhe tlearng Officer’s peoposed Conchsions of Law ars tncorporated herein by

reference, with the modifications aoted w paragraph 6 above.

TS THEREFORE ORDERED:

e Hearing Officer’s recommended decision is set aside. The City™s April 17, 2012 issuance of
minor stationary source air quality Authority-to-Construct Pennit Moditication #2037-M1 to

Smith's Foad & Drug Center, Inc.. s BEVERSED.
—_—
Lo Lo bR
Dr. Dona Upson, M.D., Chair

Albuguerque-Bernalille County
Atr Quality Contral Board

NOTICE OF RIGHT TO REVIEW
Pursuant i Section 74-2-0, NMSA 1978, any person adversely affected by an
administrative action of the Board may appeal w the court of appeals. All appeals shail
he upon the recard made at the hearing and shall be raken to the court of appeals within
thurty Jays foljowing the date notice 15 given of this action.
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Executive Summary

Why the Environmental Justice (EJ) Task Force was formed: The purpose of EJ Task Force
i1s to provide recommendations to the Air Quality Control Board (AQCB) to address
environmental justice concerns in Albuquerque and Bernatillo County. The EJ Task Force
recommendations relate primarily to air guality.

Scope of the EJ Task Foree:

O

Develop recommendations to implement the EJ objeclives of the Task Force (i.e.,
immediate, short-term, and long-term recommendations)

ldentify barriers to implementing recommendations {e.g., data access and availability,
training needs)

[dentify/develop a check list or other qualitative analysis for EJ regarding air quality
Identify existing models (quantitative and qualitative analyses) for analyzing cumulative
effects

Chaltenges of the EJ Task Force:

@]

o OO

Timeframe

Varying stages of knowledge by differcnt Task Force members on the various issues
Diversity of Task Force members created a heightened potential for conflict
Directives trom the AQCE were broad in scope

The Task Force was unable to sei time frames for the recommendations

Key Task Force Recommendations - By Priority:

1.

L w1

*

e

Support the adoption of environmental assessment provisions in regulations, statutes and
ordinances at the state and local level.

Monitor sources to ensure that modeled emissions are reflective of actual emissions.
Explicitly consider EJ and cumulative impact in the permitting process and regulation.
Strengthen enforcement of regulations and permaits.

Collaborate with the AQCE and the Environmental Improvement Board (EIB) to create
new regulations or modify existing regulations.

Improve the monitoring network so that air quality at the neighborhood level can be
assessed more effectively.

Ensure that human health and environmental monitoring data are collected, available, and
analyzed appropriately through a coilaborative center.

Create an EJ ombudsman position.

Ensure that membership on appeinted boards and commissions accurately reflect
composition of the community.





EJ Task Force Members

Jens Deichmann, AQCB

Maria Dominguez, AQCB Attorney

John Dufay, Albuquerque Public Schools

Doug Heatherly, Industry Representative

Lora Lucero, Land Use Planner and Attorney

Margaret Ménache, UNM, Family and Community Medicine Program
Amy Miller, Public Service Company of New Mexico

Felicia Orth, State Hearing Officer

Marla Painter, Affected Community Member

Debby Potter, AQCB

Kitty Richards, Bernalillo County, Office of Environmental Health
Tom Scharmen, New Mexico Department of Health, Public Health Division
Isreal Tavarcz, City of Albuquerque, Air Quality Division

Joe Valles, West Side Coalition of Neighborliood Associations

Richard Moore, Affected Community Member, could not atiend due to other obligations

Rosemary Romero, Facilitator





Recommendations

Envirenmental Justice (£J) Objectives of the
EJ Task Force

The purpose of these objectives is to provide recommendations to the Air Quality Control Board
(AQCB}) to address EJ concerns in Albuquerque and Bernalillo County. The following
objectives relate to guidelines for air quality.

Information included in this document was partially adapted from the following documents:

Califormia EPA Policies: http: www arb.ca.gov-cluprograms. programs.htm
EPA Region 6: http:” www.epa. gov-carth b 6dra ocita ¢f index.hunl

The EJ Task Force was provided with a list of seven objectives that were adopted by the AQCB
at their Board meeting on 1 July 2007. After some discussion on the most effective way to
develop and summarize its recommendations, the EJ Task Force decided to use the objectives, as
adopted by the AQCB. To capture an alternative way of grouping the issues or problems and
their recommended solutions, the tables of this report include a column labeled ‘key concepts’.
The key concepts represent the general overlying themes for specific problems, issues, and
solutions. Key concepts mclude recommendations such as revising the permitting process,
creating new policies, conducting assessments, and developing partnerships, to name a few.

The report is structured as a serics of seven tables corresponding to each of the seven objectives.
The objective 1s briefly stated and is followed by a vision statement of how things would look in
an 1deal world. The table itself has four columns corresponding to: key concepts, the statement
of the issues/problems, strategies for recommended actions, and a suggested recommendation for
a likely responsible party to implement the recommended action.

'The report ts the result of a collaborative process and presents a variety of stakeholder concerns
and recommendations. Overall, members of the EJ Taskforce support the recommendations as
presented with some concerns about the future implementation of the rccommendations which
will require policies that may be developed without the opportunity for review or comment.
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Glossary

AQCB. Air Quality Control Beard: The New Mexico State Legislature granted this Board the
authority and responsibility to prevent or abate air pollution in Bernalillo County. The Board
cousists of seven voiing members who volusteer to serve. Four members are appointed by the
Albuquerque City Council and three members are appointed by the Bernalillo County
Commission. On March 17, 1994, the County Commission adopted Bernalillo County Code,
Section 30-32, creating the joint city-county board, establishing board membership, procedural
requirements and responsibilities. See http://www.cabg.gov/airquality/aboutageb.html

Air shed: A geographic area that, because of topography, meteorology or climate, is frequently
affected by the same air mass. See http://199.128.173.141/Flag2000.pdf

Alr toxic {also known as hazardous air pollutants). Any air pollutant (for which a national
ambient air quality standard does not exist) that may reasonably be anticipated to cause cancer;
respiratory, cardiovascular or developmental effects, reproductive dysfunctions, neurological
disorders, heritable gene mutations, or other sertous or irreversible chronic or acute health effects
in humans. See http: 'www.cpa.goy . glossary aterms.htm!l. EPA is working with to reduce 188
toxic air pollutants pollutants. See http://www.epa.gov/ttn/atw/allabout.html

Consistency doctrine: Definitions are given from three sources.

Rhode [sland Statutes: All regulations that are used to implement the local comprehiensive plans
must be consistent with the recommendations and policies of the plan, and state and local
funding decisions must be consistent with the local plan.

California Planning Roundtable: Consistency means free from variation or contradiction.
Programs inn the comprehensive plan are to be consistent, not contradictory or preferential. State
law requires conststency between the plan and implementation measures such as zoning
ordinance.

Moorpark California: Consistency means compatibility and agreement with the comprehensive
plan of the municipality and/or county. Consistency exists when the standards and criteria of the
comprehensive plan are met or exceeded.

Cumulative emissions: The public bealth and cavironmental effects in a geographic area or
population group from all hazardous air pollutants, particulate matter, other fugitive dusts, and
mobile sources from existing facilities, known planned facilities, and the proposed facility’s
emissions.

Cumulative exposures: The public health and environmental effects in a geographic area or
population group from all exposures, including pellution from all emissions and discharges,
whether single or multi-media, routinely, accidentally from existing facilities, known planned
facilities and the proposed facility.

Cumulative impacts: The public health and environmental effects in a geographic area or
population group from all pollution sources and from social determinants, such as income and
ethnicity status.





EJ. Environmental justice: The fair treatment of all residents (in the City of Albuquerque and
Bernalillo County), mecluding communities of color and low income communities, and their
meaningful involvement in the development, implementation and enforcement of environmenta!
laws, regulations and policies regardless of race, color, ethnicity, religion, income or education
level. (Adapted from NM Executive Order 2005-056).

Morally unacceptable barm: This definition 1s taken from COMEST 2005; [4. Harm to
humans or the environment that is:

¢ Threatening to human life or health, or

e Serious and effectively irreversible, or

e Inequitable to present or future generations, or

o Imposed without adequate consideration of the lmiman rights of those affected.

Precautionary principle: When human activities may lead to morally unacceptable harm that 1s

scientifically plausible but uncertain, actions shall be taken to avoid or diminish that harm. The

precautionary principle calls for a shifting of the burden of proof.

Where the precautionary principle has not been adopted:

s people exposed to risky actions must bear the risks of such actions until it can be
demenstrated that they cause harm to health or the environment.

* the people exposcd to risk bear the responsibility for demonstrating that actions caused harm.

Where the precautionary principle is applied:

e people exposed to risk can ask for precautionary actions to be taken before risky actions can
be proven to cause harm.

e once some preliminary basis for taking precautionary action exists, risk creators bear the
responsibility of showing that actions are safe, or at teast acceptably risky.
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Appendix A: Implementing Air Emissions Risk Analysis
Using Qualitative Information — A Local Example: South
Valley, Bernalillo County

This Appendix provides a pictorial representation of quantitative information through the use
of maps. Each map depicts a hypothetical permit applicant’s facility, here located in the
South Valley and a 10 kilometer buffer zone (this zone can increase or decrease based on an
agency’s need). Overlain on this base map are: 1) locations of other permitted air emissions,
2) zoning classes, 3) land-uses, 4) sensitive populations, and 5) population density by land
parcel.

These maps enable agency personnel and the Board to visually assess whether a proposed
facility’s emissions will adversely impact sites housing sensitive populations (shown on this
map are school lunch programs, hospitals and clinics, parks, ctc.), and comnunities having a
high population density, and whether the impacted community bears a great environmental
burden duc to the proposed [acility’s cmissions and otlier nearby existing facilities’ permitted
emissions. Information was easily obtained through the Bernalillo C ounty, Public Works
Bivision.
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Appendix B: Environmental Justice Scorecard
Bernalillo County

This Appendix provides rankings of potential exposure to toxic chemicals by ethnicity,
mcome, education, job classification and home ownership for Bernalitio County.





DISTRIBUTION OF BURDENS BY RACE/ETHNICITY

Releases of Toxic Chemicals
People of Color
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DISTRIBUTION OF BURDENS BY INCOME

Releases of Toxic Chemicals
Low Income Families

High Income Families

Cancer Risks from Hazardous Air
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DISTRIBUTION OF BURDENS BY POVERTY

(indicator of chemical releases)

Releases of Toxic Chemicals Ratio
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DISTRIBUTION OF BURDENS BY CHILDHOOD POVERTY
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DISTRIBUTION OF BURDENS BY EDUCATION

Releases of Toxic Chemicals
Non-Highschool Graduates

Highschool Graduates

Cancer Risks from Hazardous Air
Pollutants
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DISTRIBUTION OF BURDENS BY JOB CLASSIFICATION

Releases of Toxic Chemicals
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Scorecard's environmental justice reports integrate information about different kinds of
pollution problems with census data to identify geagraphic areas or demographic groups
that may be disparately affected by pollution. Summary environmental justice report
examine the distribution of four environmental burdens: releases of toxic chemicals, cancer
risks from hazardous air pollutants, Superfund sites, and facilities emitting criteria air
pollutants. Detail pages illustrate the distribution of cancer risks by race and income, and
provide geographic comparisons of environmental hazards and demographic characteristics.

See |limits of the data and how to interpret the data.

ENVIRONMENTAL JUSTICE LOCATOR

Scorecard provides maps at the national, state, county, and census tract levels that
illustrate estimated cancer risks from outdoor hazardous air pollution and the
location of three types of pollution-generating facilities: manufacturing firms
reporting to the Toxics Release Inventory, facilities emitting Criteria Air Poliutant and
Superfund sites. You can see whether your home, workplace, or school is located in
an area where estimated cancer risks are higher, comparable, or lower than in other
communities. You can also see how many polluting facilities are !ocated in your area
of interest. Charts associated with the maps provide demographic information about
an area, including the percent people of coior, percent families living in poverty, and
percent homeownership. You can also use Scorecard's mapper to access
environmental data at the most local level (i.e., for each individual census tract in
the U.S.).

DISTRIBUTION OF ENVIRONMENTAL BURDENS

Scorecard uses easy-to-understand bar charts to illustrate which demographic group
bears the burden of different pollution problems. Four problems are evaluated:
releases of toxic chemicals, cancer risks from hazardous air pollutants, Superfund
sites, and facilities emitting criteria air pollutants. Scorecard analyses the distribution
of these problems using seven demographic categories: Race/Ethnicity, Income,
Poverty, Childhood Poverty, Education, Home Ownership, and Job Classification. For
example, Scorecard calculates whether whites or people of color live in areas with
greater toxic chemical releases, and then graphically portrays the extent of the
disparity, indicating which group is worse off. Further information about any
environmental problems in an area can be found in Scorecard reports listed in the
Links section.

LOCATOR FOR UNEQUAL IMPACTS

For any burden or combination of burdens that you select, or any group you select,
this Locator will show you every county where that group of people experiences a
higher impact than the rest of the population in the same county.

COMPARATIVE ANALYSES OF ENVIRONMENTAL JUSTICE
Links are provided to several more detailed analyses of environmental justice issues
in an area.

DISTRIBUTION OF RISKS BY RACE, ETHNICITY AND INCOME
Is race or income the driving factor accounting for disparate environmental burdens
in your state? Scorecard examines the distribution of estimated cancer risks





associated with outdoor hazardous air pollution to illustrate patterns of inequity by
race/ethnicity and income. Scorecard calculates a population-weighted estimate of
the average lifetime cancer risks imposed on each racial/income group by hazardous
air pollutants. The Y-axis shows the estimated cancer risk per million persons, and
the X-axis dispiays nine annual household income categories ranging from less than
$5000 to over $100,000. Each line in the graph represents one of five racial/ethnic
groups: Whites, African Americans, Native Americans, Asian/Pacific Isianders and
Latinos. Gaps between the lines indicate potential racial/ethnic disparities in cancer
risk burdens. Slopes in the lines indicate potential differences in cancer risk across
income categories. NOTE: Due to data limitations, these distribution calculations are
only available at the state level.

ENVIRONMENTAL HAZARDS

Scerecard provides several measures of environmental hazards which can be used to
compare counties within a state, including average cancer risks from hazardous air
pollutants, the number of Criteria Air Pollutant facilities per square mile, the number
of Superfund sites per square mile, and the number of Toxic Release Inventory
facilities per square mile. State comparisons can be made on the basis of estimated
cancer risks from outdoor hazardous air pollutants, and the percentage of tota! Toxic
Release Inventory facilities, Criteria Air Pollutant facilities and Superfund sites hosted
by a particular state. Environmental hazard indicators for counties and states -an be
compared te demographic profiles in order to assess which communities bear the
largest burden of pollution sources.

DEMOGRAPHIC PROFILES

Scorecard uses bar charts to illustrate the racial make-up of counties and states, and
provide information about income, wealth, class, educational attainment, and
citizenship. The demographic and socioeconomic information used for Scorecard's
environmental justice analyses are all derived from the 1990 Census. The
demographic profile of a county is compared to its state average, and states are
compared to the US as a whole.

Downloaded from:
http://www .scorecard.org/env-releases/def/ej report descriptions.html#dist
on 27 February 2008.
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DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT

TITLE 20 ENYIRONMENTAL PROTECTION

CHAPTER 11 ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY CONTROL
BOARD

PART 72 CUMULATIVE EFFECTS AND ENVIRONMENTAL JUSTICE

20.11.72.1 ISSUING AGENCY: Albuquerque/ Bernalillo County Air Quality Control
Board. P.O. Box 1293, Albuquerque, New Mexico 87103, Telephone: (5035) 768-2600.

20.11.72.2  SCOPE: This Part applies to all evaluations of the effects or potential effects of
Air Pollution on human health and/or the envirenment performed in connection with any and all
actions the Board or the Department consider, propose or lake under New Mexico Air Quality
Control Act and the Joint Air Quality Control Board Ordinances.

20.11.72.3  STATUTORY AUTHORITY: 20.11.72 NMAC s adopted pursuant to the
authority provided in the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4,
74-2-5.C; the Joint Air Quality Control Board Ordinance, Bernalillo County Ordinance 94-53
Section 4; and the Joint Air Quality Control Board Qrdinance, Revised Ordinances of
Albuquerque 1994 Section 9-5-1-4.

20.11.72.4 DURATION: Permanent.

20.11.72.5 EFFECTIVE DATE: The effective date of 20.11.72 NMAC shall be [ .

20.11.72.6  OBJECTIVE: This regulation ensures that the Board and the Department take
into account the cumulative effects of air pollution and ensure environmental justice, when they
consider, propose ot take any action pursyant to the New Mexico Air Quality Control Act and
the Jfoint Air Quality Control Board Ordinances.

26.11.72.7  DEFINITIONS: In addition to the definitions in this section, 20.11.72.7 NMAC,
the definitions in 20.11.1 NMAC shall apply unless there is a conflict between definitions, in
which case the definition in 20.11.72 NMAC shall govern.

A. “Cumulative Effects” means the public health and cnvironmental effects in a
geographic area or population group from all pollution sources, including pollution from all
emissions and discharges, whether single or multi-media, routinely, accidentally or otherwise
released.

B. “Environmental Justice” means the fair treatment of the people of New Mexico of
all races, cultures, and incomes with respect to all actions considered, proposed or taken pursuant
to the New Mexico Air Quality Control Act and the Joint Air Quality Control Board Ordinances,
inctuding the development, adoption, implementation, and enforcement of all laws, regulations,
standards, and policies.

]





20.11.72.8  VARIANCES: In accordance with the Joint Air Quality Control Board
Ordinances pursuant to the New Mexico Air Quality Control Act Section 74-2-8 NMSA 1978,
any person may seek a variance from the non-federally enforceable provisions of this Part.

20.11.72.9 SAVINGS CLAUSE: Any amendment to 20.11.72 NMAC, which is filed, with
the State Records Center shall not affect actions pending for violation of a City or County
ordinance, or Board Regulation 41, or 20.11.72 NMAC. Prosecution for a violation under prior
regulation wording shall be governed and prosecuted under the statute, ordinance, Part or
regulation section in effect at the time the violation was committed.

20.11.72.10  SEVERABILITY: If any section, paragraph, sentence, clause, or word of this
Part is for any reason held to be unconstitutional or otherwise invalid by any court, the decision
shalf not affect the validity of remaining provisions of this Part.

20.11.72.11  DOCUMENTS: Documents incorporated and cited in this Part may be viewed at
the Albuquerque Envirenmental Health Department, 400 Marquette NW, Albuquerque, NM.

20.11.72.12 CUMULATIVE EFFECTS: Evaluation of the cunulative effects of air
poltution is intended to enable the Board and the Department to do the following: 1) develop a
full understanding of the current and future effects of their actions on the ecosystems and human
communities in Bernalillo County and the City of Albuquerque, 2} cvaluate and recognize the
differences, needs. requirements and conditions within the county and parts thereof, and 3)
implement the principles and goals outlined in Governor Bill Richardson’s Executive Order No.
2005-056, entitled “Environmeatal Justice Executive Order” and President Bill Clinton's
Executive Order No. 12898, entitled “Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations.”

A. Whenever the Board and/or the Department evaluates the effeets of air pollution on
human health and the environment, the Board and Department must take into account the
cumulative effects of air poflution in connection with any action the Board or the Department
considers, proposes or takes under New Mexico Air Quality Control Act and the Joint Air
Quality Contro! Board Ordinances.

B. Evaluation of the cumulative effects of a particular source of air pollution, along with
other existing sources of air pollution, on the public’s health and environment shall comprise
evaluation, quantitatively to the extent possible and also qualitatively, by incorporating the
following principles:

(1) Cumulative effects are caused by the aggregate of past, present, and reasonably
foreseeable future actions; therefore the effects of the proposed action on a given ecosystem and
human community must include its present and future effects added to the effects (past, present
and future) of all other actions that affect the same ecosystem and human community;

(2) Cumulative effects are the total effect, including both direct and indirect, on a given
ecosystem and human community of all actions taken, no matter who (federal, nonfederal, or





private) took them; therefore the additional effects contributed by actions unrelated to the
proposed action must be included in the analysis;

(3) Cumulative effects may result from the accumulation of similar effects and from the
synergistic interaction of different effects; therefore both additive and synergistic effects must be
considered;

(4) Cumulative effects must be analyzed in terms of the specific relevant ecosysten: and
human community, and by developing an understanding of how they are susceptible to cffects;

(5) Cumulative effects analysis on natural systems must to the extent possible use natural
ecological boundaries and analysis of human communities must use actual socio-cultural
boundarics to ensure proper scoping of the full extent of all effects:

(6) Since many actions can have adverse effects for many years, cuamulative effects
analysis must apply the best science and forecasting techniques to assess potential catastrophic
consequences in the future;

{7} Each affected ecosystem and human community must be analyzed in terms of its
capacity to accommodate additional effects, based on its own time and space parameters.
Cumulative effects analysis must focus on what is needed to ensure long-term productivity or
sustainability of the affected ccosystem or human community;

(8) Inan arca affected by pollution or environmental degradation, there are often certain
subpopulations or environmental areas that are highly sensitive or highly exposed (such as
children or workers}; therefore cumulative effects on such populations or environmental areas
must be evaluated;

{9) Cumulative effects analysis may encounter significant data gaps and uncertainties:
therefore a cumulative effects analysis must identify and evaluate, quantitatively to the extent
possible but also qualitatively, of any and all significant data gaps that may prevent complete
evaluation of cumulative effects of the air pollution; and

{10} The Board and Department shall consider alternative courses of action to those
considered or proposed whenever possible, and evaluate the cumulative effects of each such
alternative.

C. All public participation provisions pursuant to the New Mexico Air Quality
Control Act, the Joint Air Quality Control Board Ordinances and the regulations of the Board
shall include providing for public participation as a critical input into all evaluations of
cumulfative effects of air pollution. This participation shall extend to the opportunity to provide
information and raise issues of concern as an input into such evaluations as well as the
opportunity to comment on draft evaluations and to seek review of final evaluations in the
context of appropriate proceedings. The Board and Department will respond in writing to the
information, issues raised and comments made by the public.





D. In order to continually improve its evaluation of cumulative effects, the
Department shall, with public participation, prepare guidance for the evaluation of the
cumulative effects of air pollution within ene year and update such guidance every three years
thereafter. The Department shall examine methodologies for evaluation of cumulative effects
being developed by other governmental entities, including the U.S. Eavironmental Protection
Agency, the New Mexico Environmental Justice Task Force, and the Catifornia Environmental
Protection Agency.

26.11.72.13 ENVIRONMENTAL JUSTICE: Evaluation of environmental justice is
intended to enable the Board and the Department to do the following: 1) develop a full
understanding of the current and future effects of their actions on the ecosystems and human
communtiies in Bernalillo County and the City of Albuquerque, 2) evalnate and recognize the
differences, needs, requirements and conditions within the county and parts thereof, and 3)
implement the principles and goals outlined in Governor Bill Richardsen’s Executive Order No.
2005-056, entitled “Environmental Justice Executive Order” and President Bill Clinton's
Executive Order No. 12898, entitled “Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations.”

Al Whenever the Board and/or the Departiment evaluates the effects or potential
elfects of air pellution on human health and/or the environment, the Board and Department must
ensure the fair treatment of the people of New Mexico ol alf races, cultures, and incomes in
connection with any action the Board or the Department considers, proposes or takes under New
Mexico Atr Quality Control Act and the Jomt Air Quality Contro} Board Ordinances.

B. In connection with cvaluating the effects on the environment or pubhic health of
any action the Board or Department considers, proposes or takes, the Board and the Department
shall cvaluate, quantitatively to the extent possible and also qualitatively, whether the cumulative
effects of air pollution 1s consisteni with the fair treatment of the people of New Mexico of all
races, cultures and incomes. This Environmental Tustice evaluation shall:

(1) [dentily populations and communities sutfering from disproportionate exposure to
the cumulative effects of environmental threats that may be affected by the action being
considered, proposed or taken:

(2) [dentily populations and communities that may suffer dispropertionate impacts
from the cumulative effects of the action being considered, proposed or taken;

(3) Evaluate the environmental justice impact of the cumulative effects of alternatives
to the action being considered, proposed or taken; and

(4) Give high priority to actions that will address environmental justice problems,
including adequate deployment of enforcement resources.

C. Al public participation provisions pursuant to the New Mexico Air Quality
Control Act, the Joint Air Quality Control Board Ordinances and the regulations of the Board
shall include providing for public participation as a eritical input into all evaluations of





environmental justice. This participation shall extend to the opportunity to provide information
and raise issues of concern as an input into such evaluations as well as the opportunity to
comment on draft evaluations and to seek review of final evaluations in the context of
appropriate proceedings. The Board and Department shall respond in writing to the information,
issucs raised and comments made by the public.

D. In order to continually improve its evaluation of environmental justice, the
Department shall, with public participation, prepare guidance for lhe evaluation of environmental
justice within one year and update such guidance every three years thereafter. The Department
shall exanmine methodologies for evaluation of environmental justice being developed by other
governmental entitics, including the U.S. Environmental Protection Agency, the New Mexico
Environmental Justice Task Force, and the California Environmental Protection Agency.

HISTORY OF 20.11.72 NMAC:
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NEIGHBORHOOD ASSOCIATION RECOGNITION

§ 14-8-2-1 SHORT TITLE.
Sections 14-8-2-1 et seq. may be ciled as the “Neighborhood Association Recognition Ordinance.”
('74 Code, § 7-11-1} {Ord. 14-1987)

§ 14-8-2-2 LEGISLATIVE FINDINGS AND PURPOSE.
(A) Early identification and resolution of potential conflicts involving neighborhoods and the private seclor can be
of utmost value to all concerned.

(B) A standardized recognition policy for Albuquerque neighborhood associations would promote improved
communications between neighborhood associations and city government.

(C) Due to the potential impact of new development and redevelopment upon neighborhoods, it can be useful if
developers coordinate major proposals and plans with neighborhood associations.

(D) The purpose of §§ 1:4-5-2-1 et seq. is to meet the needs specified by the above legislative findings, while nol
limiting the rights of any other person, including nonrecognized neighborhood groups, to input directly into lhe
cily's decision-making processes.

(74 Code, § 7-11-23(Ord. 14-1987)

§ 14-8-2-3 DEFINITIONS.
{A) For (he purpose of §§ 14-8-2-1 et seq.. the following definition shall apply unless the context clearly indicates or
vequires a different meaning.

NEIGHBORHOOD ASSOCIATION. An organized group of people or other legal entilies who ewn or occupy real
property within a specified subarea of the city.

{B) Words not defined herein, but defined in the Zoning Code, are to be construed as defined therein.
{"74 Code, § 7-11-3) (Ord. 14-1987)

§ 14-8-2-4 CRITERIA FOR RECOGNITION OF NEIGHBORIQOD ASSOCIATIONS.
A neighborhood association shall be designaled a recognized neighborhood associalion by the Mayor when and so
long as zH the following criteria are found to be met:

{A)} The association shall file with the City Office of Neighborhood Coordination a current copy of their bylaws. The
bylaws shall include the following provisions:

{1) The geographic boundaries of the neighborhood association shall be reasonable; boundaries are recommended 1o
include un area of the city nol more than one square mile and not less than 13 acres or 4 blocks. The boundaries of
any neighborhood association in existence on the effective date of §§ 14221 et seq. shall be deemed reasonable.

(2) The association shall make full membership open lo al} persons residing within its boundaries and (o all persons
and legal entities owming property or having a place of business within its boundaries.

{3} The association shall hold at least one meeting per year for which it makes a reasonable attempt to give wrillen
notice to every houschold and place of business within the association’s boundaries; mail. delivered handbills, or a
number of prominent signs are cxamples of adequate nolice. No election shall be held al a meeting of an association
unless the meeting 15 so advertised.

(B) Officers of recognized associations shall annually submit a letter to the Office of Neighborhood Coordination
atlesting to the number of dues-paying members their records indicate for the previous year. If an association has no
dues-paying members, or if dues-paying membership does not adequately reflect an association's size, its olficers
shall apnually submmit other evidence of the size of its active membership.

{C) No new neighborhood association shall be recognized which has within its boundaries a geographic area already
defined within the boundaries of an existing, previously recognized neighborhood association unless the new
associalion demonsizales Lo the satisfuction of the Mayor that it has more membership in the overlapping area (han
the first associalion.

(£) The appropriate district City Councillor and the City Office of Neighborhood Courdination shall be furnished
with names, addresses and available phone numbers of current neighborhood association officers andsor board
members.





(F} Evidence of an annuai general membership meeting advertised as specified in division (A)(3) above shali be sent
to the City Office of Neighborhood Coordination within 60 days of (he neeting.

(F) Failure to comply with any of the preceding criteria shall resull in notification of noncompliance being sent to
the recognized neighborhood association officers and/or board members from the City Office of Neighborhood
Coordination. Upon receipt of this notice, a recognized neighborhood association must offer evidence of compliance
within 64 days; if it does not comply, the association shall be removed from the list of recognized neighborhood
associations.

{74 Code, § 7-11-4) {Ord. 14-1987)

§ 14-8-2-5 RESPONSIBILITIES OF RECOGNIZED NEIGHBORHOOD ASSOCIATIONS.
Recognized neighborhood associations shall:

(A) By interaction with their members, residents, and the cily, strive to uphold good planning, protect the
environment, and promote the community welfare. Communication should be {ostered between the recognized
netghborhood associalion and city government on plans, proposals, and activities affecting their area.

{B} Attempt lo inform members and other eligible participants in their neighborhood of issues For discussion.

{C} Establish an orderly and democratic means for making representative decisions.

([} Establish and folluw a clear method for reporting to the city actions which accurately retlect the neighborhood's
position. When a neighborhood association preseats its official position on an issue to the city, il shall be prepared lo
identify whether the decision was reached by the board. a polt of the general membership, or by a vote at a general
membership meeting, and the vole for and against the position.

{E} Comply with its bylaw provisions as specificd in § }4-8-2-4 above.

(F) Notify the City Office of Neighborhood Coordination and the district City Councilor{s} of general membership
meetings al least two weeks in advance, when possible.

(GY Netify the City Oflice of Neighborhood Coordination of two persens' addresses where it wishes notice o be sent
pursuant to §§ 14-R-2-1 el seq.; such designation shall be changed by the neighborhood assoctation when
appropriale.

{74 Code. § 7-11-53} (Ord. 14-1987)

§ 14-8-2-6 RESPONSIBILITIES OF THE CITY.

{A} The Mayor shall muke reasonable allempts to give mailed notice 1o recognized neighborhood ussociations of
rank one, two, and three plan applications, which plans would cover areas within or contiguous to the recognized
neighborhood associalion's boundaries; notification shall be when the application is filed. Recognized neighborhood
associations shall be notified ot new plans and plan amendments upon nitiation of such a project by cily
departments and within five days of application filing by others. The Mayor shall muke reasonable atlempts to mail
such associalions notice concerning all subsequent public hearings of eity boards, commissions, and (usk forces
concerning such plan proposals, except hearings which have been deterred to a specific lime announced at the prior
hearing.

(B} The Mayor shall give directly affected recognized neighborhood associations prior mailed notification of
pending major cily development and redevelopment projects and changes in services by the city which will have a
direct. significant impact on that neighborhood; permanent and temporary street construction and major repair, total
closing of streels, changes in size or type of city parks, building of new cily facilities. relocation or reconstruction of
privalely owned utilities which require a permit, or rerouting of bus service are cxamples. With regard (o permanent
and temporary street construction and major repair, the Mayor shall give mailed prior notification to the recognized
neighborhood associations within one mile of the sirect construction and/or major repair. When new traflic calming
devices are being planned or scheduled for installation, the Mayor shall by mait notifly the affected residents directly.
Only these persons residing on the sirect where the devices are to be placed shall be included in any survey or
petition process. Affected residents are defined as those who meet either or both of the {oliowing criteria;

(1) Residents who cannol avoid traffic calming devices while traveling to or from their homes within the boundaries
of the recognized neighborhooed association where the devices will be installed.

{2) Residents whose hemes are located within 304 feel of the proposed traffic calming devices.

(C) The Mayor shall require writlen affirmation of prior notice to recogaized neighborheod associations at the lime
of filing applications, as specified in § [4-8-2-7. Not less than |3 days prior lo the first public hearing on
applications specified in § 14-8-2-7, the Mayor shall mail notices of the hearing to such recognized neighborhood





associations.

(D} For the purpose of divisions (A), (B}, and (C) of Lhis section, first class letters mailed to two contact addiresses
submitted by a neighborhood association shall constitule reasonable altempt 10 notify,

{E} The city shall mail initial response within seven days of receipt of any correspondence received from any
recognized neighborhood associatiou thal requests an answer. definition, or status ol any city project within their
boundaries.

{F} The City Office of Neighborhood Ceordination shall:
(1) Notify all known neighborhood associations and prospective associations of the requirements for recognition,
and advise such groups on how to meel the requirements;

{2} Review its files on neighberhood associations 10 verify if each association has met the requirements for
recognilion with current information;

(3) At least annually notify each known neighborhoad association of its current recognition status; city agencies
shall also be advised of associations’ status;

{1) Encourage individuals to cooperate with their existing neighborhood association;

{3) Work with City ofticials and recognized neighborheod assoctations Lo develop appropriate pracesses for
neighborhood review and comment on city plans and policies;

{6} Supply to all recognized neighborhoed associations a current list of all city government agencies, their
department heads, and correspording phone numbers;

(7) Advise recognized netghborhood associations of self-help projects which could enhance the guality of life within
their neighborhoods;

{8) Along with the district Councillor, serve when appropriate as a liaison between a recognized neighborhood
association and city agencies;

(9) Provide for the sharing of information with recognized neighborhood assoeiations by Turnishing, upon reguest,
avatlable pertineni informalion;

{10) Provide to recognized neighborhood associations a city newsletter to inform them about happenings in city
government and lo increase communications between such neighborhood associations;

(11} Previde to neighborhood associations workshops on appropriate topics concerning city procedures and actions
as well as the ellective operation of neighborhood associations; such workshops shail be free for two representatives
of each recognized neighborhood association, while a fee may be charged to others; fees may be charged tor
malerals;

(12} Upon requesl, assist the district Councillor andéor neighborhood associations in the formation of alliances of
neighborhood associations; and

{13) Supply Lo the public and to city officials the names and addresses of the two designated recipients of notices. as
most recenlly specified by each recognized neighborhood association.

{G) Neighborhood groups which zre not recognized neighborhood associations will upon request be placed on the
mailing list of the City Oflice of Neighborhood Coordination to receive its newsletter and notices of neighborhood
association workshops.

(H) Witk the advice and consent of the Council, the Mayor may promulgate rutes and guidelines necessary to
implement §§ 13-8-2-1 el seq.

(1) The Mayor shall make reasonable attempts to give directly affected recognized neighborhood associations prior
mailed notification of pending major city development and redevelopment projects and changes in services by the
city which will have a direcl, significant impact on neighborhoods within one mile of, for example, the permanent
and temporary street construction and major repair, tolal closing of streets, changes in size or type in city parks,
building of new city facilities, relocation or reconsiruction of privately owned utilities which require a permit, or
rerouting of bus service.

("74 Code, § 7-11-6) (Ord. 14-1987; Am. Ord. 23-2003; Am. Ord. 28-2005)

§ 14-8-2-7 RESPONSIBILITIES OF APPLICANTS AND DEVELOPERS.
Applicauts for approval of amendments of the zone map. zoning site development plans {excepl houses and





accessory butldings), major subdivisions, vacations of public right-of-way, mapping historic districts. landmarking
sites, and tssuance or transfer of liquor licenses shall, prior to filing the application, make a reasonable altempt to
give wrillen notification of their proposal to any recognized neighborhood association which covers, abuts, or is
across public right of way from the site of their plans, Certified letters, relurn receipt requested, mailed to the two
designated neighborhood assoctation representalives on file at (he City Office of Neighborhood Coordination
conslitutes a reasonable altempt to notify an association. Failure by an applicant to show proof of cither notification
i person or a reasonable attempt 1o give written notification of its proposal to such designated association
representatives shall be grounds for a neighborhood association to request deferral of a hearing. The application for
such hearing shatl include a signed statement that such notification has been sent,

(74 Code, § 7-11-7) (Ord. 14-1987)
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New Mexico Environmental Quality Act

Chapter 1: Statement of Policy and Intent.

The Legislature finds and declares that it is the policy of the State of New Mexico to do the
following:

{A) Develop and maintain a high quaiity environment now and in the future, and take all
action necessary {o protect, rehabilitate, and enhance the environmental quality of the
State;

(B) Take all action necessary to provide the people of this State with clean air and water,
enjoyment of acsthetic, natural, scenic, and historic environmental qualities, and freedom
fromn excessive noise, light pollution, and threats to human health;

(C) Prevent the elimmation of fish or wildlife species due to human activities, cnsure that
fish and wildlife populations do not drop below self-perpetuating levels, and preserve for
future generations representations of all plant and animal communities of this state;

{D) Ensure that the long-term protection of the environment, consistent with the provision of
a suitable living environment for every State citizen, shall be the guiding criterion in
public decisions;

(E) Create and maintain conditions under which humans and nature can exist in productive
harmony to fulfill the social and economic requirements of present and fitture
gencrations;

(F) Require governmental agencies at all levels to develop standards and procedures
necessary to protect environmental quality;

(G) Require governmental agencies at all levels to consider qualitative and technical factors,
as well as economic factors; to consider long-term as well as short-term benetits and
costs; and to consider alternatives to proposed actions affecting the environment;

{H) Regulate activities of public agencies which are found to affect the quality of the
environment, so that major consideration is given to preventing environmental damage in
this State; and

(I) Deny projects as proposed if there are feasible alternatives or feasible mitigation
measures available which would substantially lessen the significant environmental
effects of such projects. The procedures required by this Act are intended to assist pubiic
agencies in systematicaily identifying both the significant effects of proposed projects
and the feasible alternatives or feasible mitigation measures which will avoid or
substantially lessen such stgnificant effects. The Legislature further finds and declares
that in the event specific economie, social or other conditions make infeasible such

a2





project alternatives or such mitigation measures, individual projects may be improved in
spite of one or more significant effects thereof.

Chapter 2: Definitions.

{A) “Environment™ means the physical conditiens which exist within the area which will be
affected by a proposed project, including land, air, water, minerals, flora, fauna, noise,
and objects of historic or aesthetic significance.

(B) “Environment Assessment” or “EA™ means an informational document which every
public agency shall prepare for its proposed projects. The purpose of an Envirommental
Assessment 1s to either issue a “Finding of No Significant Impact” or to determine that
further assessment of the project is necessary through preparation of an Environmental
Impact Statement.

{C) “Environmental Impact Statement” or “EIS™ means an informational, detailed document
setting forth the matters specified in this Act, which, when its preparation is required by
this Act, shall be considered by every public agency prior to its approval or disapproval
of'a project. The purpose of an Environmental Impact Statement is to provide public
agencies and the public in general with detailed information about the effect which a
proposed project is tikely to have on the environment; to list ways in which the
significant effects of such a project might be minimized; and to indicate alternatives to
such a project.

(D} “Finding of No Significant Iimpact” means a written statement, which may be included in
an Environmental Assessment, briefly describing the reasons that a proposed project will
not have a significant effect on the environment and therefore does not require the
preparation of an Environmental Impact Statement.

(E) “Lead agency” means the public agency which has the principal responsibility for
carrying outt or approving a project.

F) “Person” means any human, organization, agency, corporation, or other entity.
= o

(G) “Project” means any activity which may cause either a direct physical change in the
environment, or a reasonably foreseeable mdirect physical change in the environment,
and which is any of the following:

a. An activity directly undertaken by any public agency;

b. An activity undertaken by a person which is supported, in whole or in part,
through contracts, grants, subsidies, loans, or other forms of assistance from one
or more public agencies; or

¢. An activity that involves the issuance to a person of a lease, permit, license,
certificate, or other entitlement for use by one or more public agencies.

(H) “Public agency™ means any state or focal agency, board, or conumnission; any county, city,
city and county, or regional agency; or an agency of any other political subdivision.





(I) “Significant effect on the environment” means a substantial, or potentially substantial,
change in the environment.

(J) “Substantial evidence” means evidence including facts, reasonable assumptions
predicated upon facts, and expert opinion supported by facts. Argument, speculation,
unsubstantiated opinion or narrative, or evidence which is clearly inaccurate or erroneous
is not substantial evidencc.

Chapter 3: Assessment of Environmental Impacts.

Section 3.1: Environmental Assessments on proposcd projects; significant effects; Findings
of No Significant Impact.

(A) All lead agencies shall require the applicant to prepare, or cause to be prepared by
contract, and certify the completion of, an Environmental Assessment on any proposed
project. Ou the basis of substantial evidence in light of the whole record, the
Environmental Assessment either shall conclude that the project may have significant
effect on the environment or shall enter a finding of No Significant lmpact.

(B) If there is substantial evidence, in light of the whole record before the lead agency, that a
project may have a significant effect on the environment, an Environmental Impact
Statement shall be prepared by the applicant.

Scction 3.2: Environmental Impact Statements on proposed projects.

{A) All lead agencies shall vequire the applicant to prepare, or cause to be prepared by
contract, and certify the completion of, an Environmental Impact Statement on any
project which they propose to carry out or approve that may have a significant effect on
the environment.

(B) The Environmental Impact Statement shall include a detailed statement setting forth all
of the following:
a.  All signilicant effects on the environment of the proposed project;
b. In a separate section:
1. Any significant effect on the environment that cannot be avoided if the
project is implemented.
ii. Any significant effect on the environment that would be irveversible if the
project is implemented.
111, The cumulative environmental impact of this project when connected with
the environmental impacts of past, current and proposed projects.
c. Mitigation measures proposed to minimize significant effects on the environment,
and a description of how those measures would be implemented;
d. Alternatives to the proposed project, including a no-action alternative;





c.

1. The discussion of each alternative to the proposed project shall include a
description of the significant effects to the environment that would result
from each alternative,

1. The agency’s preferred alternative and proposed course of action shall be
identified.
The impacts on cultural and historic resources of the State.

(C) The Environmental Impact Statement shall also contain a brief staternent indicating the
reasons for determining which, if any, various effects on the environment of a project are
not significant and consequently have not been discussed in detai! in the Statement.

Section 3.3: Best available alternative; mitigation.

(A) Each lead agency shall choose the best available alternative to action which, to the
maximum extent practicable, minimizes or avoids adverse environmental effects.

Section 3.4: New Mexico Environment Department; preparation and development of

csuidelines,

The New Mexico Environment Department shall prepare and develop proposed guidelines for
the implementation of this Act by public agencies. The guidelines shall include objectives and
criteria for the orderly evaluation of projects and the preparation of documents in 2 manner
consistent with this Act.

{A) The guidelines shatl specifically include criteria for public agencics to follow in
determining whether or not a proposed project may have a significant effect on the
environment. The criteria shall require a finding that a project may have a significant
effect on the environment if any of the following conditions exist;

d.

A proposed project has the potential to degrade the quality of the environment, to
curiatl the range of the environment, or to interfere with proper ecosystem
functioning in the environment;

The possible effects of a project are individually limited but cumulatively
considerable. As used in this subsection, “cumulatively considerable™ means that
the incremental environmental impacts of an individual project are considerable
when viewed in connection with the environmental impacts caused by past
projects, the environmental impacts caused by other current projects, and the
environmental impacts caused by probable future projects;

The environmental cffects of a project will cause substantial adverse effects on
human beings, either directly or indirectly.

(B) The guidetines shall also include criteria for public agencies to use in determining when
a proposed project s of sufficient statewide, regional, or area-wide environmental
significance that it should be submitted to appropriate state agencies for review and
comment prior to completion of an Environmental Assessment of Environmental Impact
Statement.





(C) The New Mexico Environment Department shall develop and prepare the proposed
guidelines as soon as practicable.

Section 3.5: Establishment of time limits for Environmental Assessments and
Environmental Impact Statements.

{A)For its projects, each public agency shall establish, by resotution or order, time limits that
do not exceed the following:
a. Six months for completing Environmental Assessments and, where appropriate,
adopting Findings of No Significant Impact.
b. One year for completing and certifying Environmental Impact Statements.
1. The time limits specified in Hus section shall apply only to those

circumstances in which the public agency is the lead agency for a project.
The resolutions or orders may establish different time limits for different
types or classes of projects, but all limits shall be measured from the date
on which an application requesting approval of the project is received and
accepted as complete by the public agency.

1. The resolutions or orders required by this section may provide for a
reasonable extension of the time period in the event that compelling
circumstances justify additional time and the project applicant consents
thereto.

{B) It an Environmental Assessment or Environmental Impact Statement is prepared under a
contract to a public agency, the contract shall be executed within 45 days from the date
on which the public agency sends a notice of preparation. The public agency may take
longer to execute the contract if the project applicant and the public agency mutually
agree to an extension of the time limit provided by this subsection.

Section 3.6: Notice; opportunity to comment; availability to legislature and general public.

(A) Whenever a public agency, board, or commission approves or determines to carry out a
project, it shall file notice of that approval or that determination with the New Mexico
(insert State’s Office of Planning and Research).

a. The notice shall indicate the determination of the agency, board, or commission
on whether the project will, or will not, have a significant effect on the
environment and shall indicate whether an Environmental Impact Statement has
been prepared pursuant to this Act.

b. Al notices filed pursuant to this section shall be available for public inspection.

(B) Lead agencies shall solicit and consider comments from the public and public agencies
on environmental documents, including, but not limited to, Environmental Assessments
and draft Environmental lmpact Statements, in order to help the lead agencies identify





potential significant effects of a project, alternatives, and mitigation measures which
would substantially reduce the effects.

(C) The lead agency shall make available each Environmental Assessment and
Environmental Impact Statement to the following:

.

The State Legislature. [t shall include the Environmental Assessment and
Environmental Impact Statement as a part of the regular project statement used in
the existing review and budgetary process.

The general public. Any member of the general public may secure a copy thereof
by requesting a copy from the lead agency.

The appropriate local planning agency or agencics of any city, county, or city and
county which will be aflected by the project.

Chapter 4: Proceedings.

Section 4.1: Enforcement; commencement of actions or proceedings.

{A) Any person may enforce the provisions of this Act.

(B) Any action or proceeding to challenge, review, set aside, void, or annul the following
acts or decisions of a public agency on the grounds of noncompliance with this Act shall
be commeenced as tollows:

i.

&

An action or proceeding alleging that a public agency is carrying out or has
approved a project which may have a significant effect on the environment
without having delermined whether the project may have a significant effect on
the environment shall be commenced within 180 days from the date of the public
agency’s decision to carry out or approve the project, or, if a project is undertaken
without a formal decision by the public agency, within 180 days from the date of
commencement of the project.

Any action or proceedmg alleging that a public agency has improperly determined
whether a project may have a significant effect on the environment shall be
commenced within 60 days from the date of the filing of the notice required by
this Act.

Any action or proceeding alleging that an Environmental Impact Statement does
not comply with this Act shall be commenced within 60 days from the date of the
filing of the notice required by this Act,

Section 4.2: Settlement meetings; settlement conference.

(A} Not later than 20 days from the date of service upen a public agency of a petition or
complaint, the public agency shall file with the court a notice setting forth the time and
place at which all parties shall meet and atternpt to settle the litigation. The meeting shall
be scheduled and held not later than 45 days from the date of service of the petition or
complaint upen the public agency. The notice of the seftlement meeting shall be served
by mail upon the counsel for each party. 1f the public agency does not know the identity





of counsel for any party, the notice shall be served by mail upon the party for whom
counsel is nof known.

{B) At the ime and place specified in the notice filed with the court, the parties shall meet
and confer regarding anticipated issues to be raised in the litigation and shall attempt in
good faith to settle the litigation and the dispute which forms the basis of the litigation.
The settlement meeting discussions shall be comprehensive in nature and shall focus on
the legal 1ssues raised by the parties concerning the project that is the subject of the
litigation.

(C) The settlement meeting may be continued from time to time without postponing or
otherwise delaying other applicable time limits in the litigation. The settfement meeting
1s intended to be conducted concurrently with any judicial proceedings.

(D) If the litigation 1s not settled, the court, in its discretion, may, or at the request of any
party, shall, schedule a further settlement conference before a judge of the superior court.
If the petition or complaint is tater heard on its merits, the judge hearing the matter shall
not be the same judge conducting the settlement conference, except in counties that have
only one judge of the superior court.

Section 4.3: Noncompliance with Act; court orders.

[f a coust finds, as a result of a trial, hearing, or remand from an appellate court, that any
determination, finding, or decision of a public agency has been made without compliance with
this Act, the court shall enter an order that includes one or more of the following:

(A) A mandate that the determination, finding, or deciston be voided by the public agency, in
whole or in part.

(B) If the court finds that a specific project activity or activities will prejudice the
consideration or implementation of particular mitigation measures or alternatives to the
project, a mandate that the public agency and any real parties in interest suspend any or
all specific project activity or activities, pursuant to the determination, finding, or
decision, that could result 1n an adverse change or alteration to the physical environment,
until the public agency has taken any actions that may be necessary to bring the
deternnination, finding, or decision, into compliance with this Act.

{C) A mandate that the public agency take specific action as may be necessary to bring the
determination, finding, or decision into compliance with this Act.

(D) A mandate that the public agency pay attorneys’ fees to plaintiff.
Chapter 5: Effective Date.

Unless otherwise specified, this Act shall become effective six months from enactment.





Chapter 6: Funding.

All expenses born from implementing this Act shall be that undertaken by each agency.
Chapter 7: Severability.

If any provision of this Act or the application thereof to any person or circumstances is held
invalid, the invalidity shall not affect other provisions or applications of this Act which can be

siven effect without regard to the invalid provision or application, and to this end the provision
of this Act are severable.






ALBUQUERQUE-BERNALILI__;O COUNTY AIR QUALITY CONTROL BOARD

IN THE MATTER OF THE PETITION
TO AMEND AIR QUALITY REGULATION

20.11 NMAC TO REQUIRE REVIEW AQCB Petition No. 2014-1
AND CONSIDERATION OF
CUMULATIVE IMPACTS

ORDER BENYING HEARING

This matter comes before the Board on a petition filed January 27, 2014 by the Southwest
Organizing Project to amend 20.11 NMAC by adopting a proposed Part 72, *Cumulative Effects.”
Under 20.11.82.18.C NMAC, the Board is required to determine at a public hearing occurring no later
than 60 days after receipt of the petition whether or not to hold a public hearing on the proposed
regulatory change.

Accordingly, the Board considered the petition at its regular meeting of March 12, 2014, The
Board considered written and orat arguments in support of the petition from counsel for Southwest
Organizing Project, wrilten and oral arguments in opposition to the petition from counsel from the City
of Albuguerque Environmental Health Department and the Association of Commerce and Industry, and
written and oral comments 1n support and opposition from members of the public. After deliberation,
the Board decided by a vote of 6-1 to not hold a public hearing on the proposed regulatory changes.

The request for a public hearing in this matter is therefore DENIED.
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Place matters for health in important ways, according to a growing body of research. Differences in neighborhood conditions
powerfully predict who is healthy, who is sick, and who lives longer. And because of patterns of residential segregation, these

differences are the fundamental causes of health inequities among different racial, ethnic, and socioeconomic groups.

The Joint Center for Political and Economic Studies is pleased to add to the existing knowledge base with this report, “Place
Matters for Health in Bernalillo County: Ensuring Opportunities for Good Health for All, A Report on Health Inequities in
Bernalillo County, New Mexico: The report, supported by a grant from the National Institute on Minority Health and Health
Disparities (NIMHD) of the National Institutes of Health, provides a comprehensive analysis of the range of social, economic, and
environmental conditions in Bernalillo County and documents their relationship to the health status of the county’s residents.

The study finds that social, economic, and environmental conditions in low-income and non-white neighborhoods make it more

difficult for people in these neighborhoods to live healthy lives.

The overall pattern in this report — and those of others that the Joint Center has conducted with other PLACE MATTERS
communities — suggests that we need to tackle the structures and systems that create and perpetuate inequality to fully close racial
and ethnic health gaps. Accordingly, because the Joint Center secks not only to document these inequities, we are committed to

helping remedy them.

Through our PLACE MATTERS initiative, which is generously supported by the W.K. Kellogg Foundation, we are working with
leaders in 24 communities around the country to identify and address social, economic, and environmental conditions that shape
health. We look forward to continuing to work with leaders in Bernalillo County and other communities to ensure that every
child, regardless of their race, ethnicity, or place of residence, can enjoy the opportunity to live a healthy, safe, and productive life.

Ralph B. Everett
President and CEO
Joint Center for Political and Economic Studies










Place matters for health in important ways. Differences in
neighborhood conditions powerfully predict who is healthy,
who is sick, and who lives longer. And because of patterns
of residential segregation, these differences in neighborhood
conditions are the fundamental causes of health inequities
found among different racial, ethnic, and socioeconomic
groups.

This study examined the relationships between place, ethnicity,
and health in Bernalillo County, N.M., and found that:

o Life expectancy in the county varies by more than 22
years across census tracts.

o The percentage of low-birth-weight infants varies by a
factor of 12 across census tracts.

o  Community-level health risks, which are measured by
factors such as educational attainment, violent crime
rates, foreclosure rates, unemployment rates, and the
percentage of overcrowded households, vary widely
ACrOss census tracts.

e A clear relationship exists between community
risk index scores and health outcomes; when a
neighborhood’s community risk index is low, life
expectancy is high.

e Nonwhite and low-income census tracts, such as those
in the downtown area, face a higher concentration of
environmental health hazards such as air pollution
and toxic industrial wastes than do whiter and higher-
income census tracts;

o Life expectancy is an average of 5.2 years shorter
in census tracts with the greatest concentration of
environmental hazards.

Although researchers cannot say with certainty that these
neighborhood conditions cause poor health, the overall
pattern suggests that the clustering of social, economic, and
environmental health risks in low-income and nonwhite
neighborhoods makes it more difficult for people in these
communities to live healthy lives.

These patterns need not and should not continue as they are.

Policy makers should consider steps to reduce the concentration

of health risks in vulnerable communities and support health-
enhancing resources. For example, the use of Health Impact
Assessments as well as the environmental assessments required
under the Consolidated Environmental Review Act can help
to ensure that low-income and Hispanic communities are not
disproportionately hurt by environmental degradation and
policies or practices that cluster health risks.

There is a strong moral imperative to enact policies designed to
improve health for all. But there is also a powerful economic
incentive. A study released by the Joint Center for Political and
Economic Studies in 2009 found that the direct medical costs
associated with health inequities among African Americans,
Hispanics, and Asian Americans approached $230 billion
between 2003 and 2006. When the indirect costs of health
inequities, such as lowered productivity and lost tax revenue
resulting from illness and premature death, are added to the
equation, the total cost of health inequities between 2003 and
2006 exceeded $1.24 trillion.! For both moral and economic
reasons, now is the time for action to address neighborhood
conditions that shape health outcomes.

FOR HEALTH IN BERNALILLO COUNTY: ENSURING OPPORTUNITIES FOR GOOD HEALTH FOR ALL





Place matters for health, and it may be even more important
than access to health care or health-related behaviors. This

is the startling conclusion of a large and growing body of
public health research, including this report. This research
demonstrates that neighborhood conditions have powerful
direct and indirect influences on health, often operating in
ways over which individuals have little control. The research
further indicates that unhealthy neighborhood conditions tend
to cluster adjacent to one another, and most often in minority
and low-income neighborhoods. According to many leading
scholars, place is a root cause of health inequities between racial,
ethnic, and socioeconomic groups.

In Bernalillo County, N.M., people living in neighborhoods
characterized by poor housing, inadequate schools, polluted
environments, insufficient transportation, and lack of safety
typically have significantly poorer health than people living in
neighborhoods that don’t suffer from these conditions. They
also have higher rates of poverty and lower life expectancy.

Data on a national scale indicate that neighborhoods shape the
health of individuals in many ways;

e Neighborhood conditions such as the level of crime
and violence not only increase the risk of injury and
death, but they also increase the stress levels of those
who are not directly victimized, which in turn can lead
to premature aging and other stress-related illnesses.

e Neighborhoods can also directly influence health
through environmental degradation and exposure to
air, water, and soil hazards—hazards such as lead paint
in homes, which can lead to permanent cognitive and
behavioral impairment in young children, or molds,
rodents, and insects, which are associated with asthma
and other health problems. Children are also at greater
risk for asthma if they live in communities with high
levels of air pollution.

e Neighborhood characteristics shape health indirectly.
For example, research has shown that when fresh
produce and healthy foods are readily available,
people are more likely to report eating a healthy diet.
On the other hand, when low-cost but nutritionally
poor fast food is one of the few options close at hand,
neighborhoods experience higher rates of obesity and
related illnesses.

e  The likelihood that neighborhood residents will
be able to exercise or enjoy an active lifestyle is
powerfully shaped by community characteristics. In
neighborhoods that aren’t safe or where residents are
fearful and distrustful, people find it harder to bike,
jog, or play outdoor sports.

Other factors that we don’t typically think of as affecting
people’s health, such as the quality of schools, also play a role.
The best predictor of a person’s health is his or her educational
level. In other words, the better educated people are, the

more likely they are to be healthy. But too many children in
the United States live in poor neighborhoods and are stuck

in schools that have high dropout rates, outdated textbooks,
crumbling facilities, inadequately trained teachers, and a woeful
lack of resources. As a result, these children are more likely to
receive an inadequate education, are less prepared for many of
life’s challenges, and are at greater risk of poor health.

The quality of transportation also affects a community’s health.
Good public transportation can minimize environmental health
threats while at the same time encouraging economic growth by
linking people with jobs, goods, and services.

Taken together, these neighborhood factors—housing, schools,
transportation, environmental quality, public safety—often are
referred to as social determinants of health.

Despite these problems, the communities most disadvantaged
from a health standpoint are also the same communities where
the greatest gains can be made to improve the community’s
health. In doing so, we can also improve the health of
surrounding communities. This report finds that by working
together to reduce the concentration of health risks and
increasing health-enhancing resources, we can give all residents
of Bernalillo County a better chance to live healthy lives.

Part I of this report provides background information about
Bernalillo County, including population data, health outcomes,
socioeconomic conditions, community characteristics, and

a community risk index. Part II examines the geographic
relationship between the community risk index and life
expectancy. Part III examines the environmental hazards in the
county and the geographic relationship between environmental
hazards, health outcomes, and life expectancy. Part IV presents
conclusions about the role of community risk factors and
environmental hazards in understanding disparities in health
outcomes in Bernalillo County. For a full explanation of

data sources and analytic methods, please access the Virginia
Commonwealth University Center on Human Needs website,
at hetp://www.humanneeds.vcu.edu/.
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Bernalillo

Population (2009) , 642, 527

Population Density (2000),, 477 4

Race/Ethnicity (2009)
Hispanic 46.7%
White 42.0%
Black 2.7%
Other 4.3%
American Indian and Alaska Native Alone 4.2%
Foreign Born 10.4%

United States

New Mexico

2,009,671 307,006,556
15.0 79.6
45.6% 15.8%
41.0% 64.9%
1.9% 12.1%
2.9% 6.6%
8.6% 0.6%
9.8% 12.5%

(a) Source: U.S. Census Bureau, 2009 American Community Survey

(b) Source: 2009 Geolytics Projection

I. Bernalillo County: Where People Live

Bernalillo County, located in central New Mexico, had a
population of 642,527 in 2009, almost one third of the

state’s population. It is the most densely populated county

in New Mexico, with 477 people per square mile. The city of
Albuquerque, with a population of 529,219, accounts for more
than 80% of the county’s population. The city has an average
density of 1,237 people per square mile, with a high of over
12,000.

As detailed in Table 1, Hispanics are the largest ethnic group
in the county and make up a significantly larger percentage of
the population than the national average (46.7% compared to
15.8% nationally). The majority of the Hispanic population in
Bernalillo County is U.S.-born. According to the U.S. Census
Bureau, the foreign-born population in the county is similar to
that of the nation (10.4% compared to 12.5% nationally).

As in many areas of the United States, where residential patterns
reflect historical racial and ethnic segregation and restrictions
in the housing market,>** there are notable differences in

the ethnic and racial composition of neighborhoods across
Bernalillo County. Map 1 shows the racial and ethnic
composition of the census tracts in central Bernalillo County.
Census tracts with the highest concentrations of Hispanic
residents are in South Valley and Southwest Mesa; there,

the majority of census tracts are 75% to over 90% Hispanic.
Downtown also has a high percentage of Hispanic residents. A
number of census tracts in the Far Northeast Heights/Foothills

areas are over 75% white. One way to assess the racial/ethnic
mix of an area is to use the Diversity Index, a measure of the
likelihood that two people randomly chosen from an area will
be of a different race or ethnicity. The higher the value, the less
segregated the area. While the index for Bernalillo as a whole

is 61.7%, the value ranges from 13.7% (low diversity) to 80.6%
(high diversity). Based on the Diversity Index, the Northwest
Mesa, North Valley, Southeast Heights, Northeast Heights, and

University are the most diverse areas.

Map 2 highlights census tracts within Bernalillo County in
which the percentage of foreign-born residents has been higher
than the county average over several decades. As indicated by
dark brown shading on Map 2, foreign-born residents have been
more concentrated in Southeast Heights and Downtown since

the 1970s.

Like other communities, socioeconomic conditions in
Bernalillo County have an important and often unrecognized
influence on health status. Education, for example, is a pathway
to higher income and net worth, which in turn have strong
influences on health status and access to health care. National
statistics indicate that adults (age 25 and older) who lack a high
school education or equivalent are three times more likely to die
before age 65 than those with a college education.® They are also
more likely to engage in unhealthy behaviors such as cigarette
smoking.”
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Map 1: Racial/Ethnic Distribution by Census Tract, Bernalillo County, N.M. (2005-2009)
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Note: The category of “persistent foreign born” includes census tracts that, for two or more decennial census periods, had a percentage of foreign-
born population equal to or greater than the overall Bernalillo County average (5%) for the time period from 1970 to 2000.
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Bernalillo

Educational Attainment

Less than High School (K-12) 13.5%
High School Only 24.3%
Some College 30.7%
Bachelor’s Degree or Higher 31.5%
Poverty Rate
Below 0.50 of Poverty Rate 7.3%
.50-.99 of Poverty Rate 8.6%
1.00-1.99 of Poverty Rate 19.5%
2.00 and Above of Poverty Rate 64.6%

United States

New Mexico

17.2% 14.7%
26.4% 28.5%
31.1% 28.9%
25.3% 27 .9%
7.5% 6.3%
10.5% 8.1%
22.3% 18.4%
59.7% 67.3%

Source: U.S. Census Bureau, 2009 American Community Survey

Educational attainment in Bernalillo County, where 86.5% of
adults age 25 and over have completed high school, compares
favorably with that of New Mexico (82.8%) and the U.S.
(85.3%) (Table 2). However, educational attainment varies
greatly by race and ethnicity (Figure 1). According to 2009
data from the American Community Survey, over 25% of the
county’s Hispanic adults have not completed high school, and
almost 60% have no education beyond high school. Of the
foreign-born residents, 32.3% do not have a high school degree
and 54.5% do not have an education beyond high school. While
educational outcomes are slightly better for Native American
residents, nearly 40% have no education past high school.

The percentage of adults in Bernalillo County who have
graduated from high school varies even more by neighborhood.
Census tracts in which 40% or more of the adult population
have not completed high school are in Downtown, South
Valley, Southeast Heights, North Valley, and Native American
lands in the northwest and south (Map 3).

Poverty also has a strong influence on health: nationally,
families living below the federal poverty level are 3.6 times more
likely to report fair or poor health than those with incomes

at least twice the poverty level.® Experiencing poverty during
childhood influences a child’s cognitive, emotional, behavioral,
and physical development. For example, poor children have a
higher rate of lead poisoning than non-poor children, have a
higher prevalence of developmental delay, and are more likely
to be reported as having long-term emotional or behavioral
problems. Childhood poverty also decreases a child’s likelihood
of high school graduation.”° Poverty rates are highest in Native
American lands bordering the western and southern portions of

Bernalillo County (Map 4). In 2009 in these areas, as well as in
a few census tracts in the Southeast Heights and South Valley,
over 55% of the population had incomes below 150% of the
poverty level.

Persistent poverty, defined as having at least 20% of the
population with incomes under 100% of the federal poverty
level for at least two consecutive census periods, is shown in
Map 5. Areas of persistent poverty since the 1970s are shown
in dark brown. These include six census tracts in South Valley,
Southeast Heights, Downtown, and North Valley. Areas of
persistent poverty since the 1980s are shown in lighter brown.
These include eight census tracts in Downtown, North Valley,

South Valley, and Southeast Heights.

Poverty rates in Bernalillo County are somewhat higher than
national rates. In 2009, about 16% of households in Bernalillo
County had incomes below 100% of the federal poverty

level ($22,000 or less for a family of four), compared to 14%
nationwide. Like educational attainment, poverty rates vary
with race and ethnicity. According to American Community
Survey data for 2009, white residents are least likely to live

in poverty (10.1%) compared to black, Native American,
Hispanic, and foreign-born residents (23.3%, 20.3%, 21.2%,
and 20.2% respectively; see Figure 2).
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Figure 1: Educational Attainment in Bernalillo County, N.M.

100% -
16.0%
31.5% 29.1% A
80% - 45.7% 43.2% Bachelor's Degree or
27.T% Higher
18.7%
60% -
30.7% 36.2% o Some College Or
Associate Degree
40% - 32.2%
® High School Only
20% -
m L ess than High School
U[.,l'lrl:l 1 T T T T T T
-~ N (] Ay
P e 5 & S £
) &
© v ¥
& «
>

Source: LS. Census Bureau 2009 American Community Survey
Hotes: | White includes Mon-Hispanic population anly; all other racial categories include Hispanicand Man-
Hispanic population.

Figure 2: Individuals in Poverty in Berndlillo County, N.M., by Race, Ethnicity, and Nativity
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Map 3: Adults With Less Than High School Education by Census Tract, Bernalillo County, N.M. (2009)
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Map 5: Persistent Poverty by Cens
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Note: The category of “persistent poverty” includes census tracts with a poverty rate of at least 20% for at least two consecutive census periods,
looking retrospectively from 2009. This concept is based on the U.S. Department of Agriculture’s research on persistent poverty counties.

II. The Health and Life Expectancy of the People
of Bernalillo County

Housing Conditions

Neighborhood housing conditions have a significant impact on
the community environment. Foreclosure rates in 2010 were
lower in Albuquerque (one in 475 housing units) than in the
nation (one in 381 units), but higher than the New Mexico
rates (one in 753 units). Foreclosure rates during 2006-2008
were highest in the Downtown area, Northeast Heights, and
Southwest Mesa.

The percent of vacant housing units for Bernalillo County is
lower than both the state and national average, but varies greatly

within the county. Census tracts with the highest rates of vacant
housing, above 15%, include the Southeast Heights and the
Downtown and University areas.

According to American Community Survey data for 2009,
overcrowding in Albuquerque, generally defined by the survey
as more than one person per room, is lower than the rate in
New Mexico (2.4% and 3.6% respectively), and lower than the
national rate (3.0%). Overcrowding varies by neighborhood

in Bernalillo County, from census tracts with no significant
overcrowding to census tracts with a rate of over 15%. Census
tracts that have higher-than-average overcrowding rates include
Northeast Heights, South Valley, and the Downtown and
University areas.
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Community Risk Index Groups, Berndlillo County, N.M.
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Community Risk Index

To sum up socioeconomic and neighborhood risks, we
developed an index for comparing Bernalillo County
neighborhoods. We statistically combined a set of measures
into a single “community risk” index (CRI) for each census
tract (see the Center on Human Needs website at http://www.
humanneeds.vcu.edu/ for details). The CRI was calculated
based on variables of interest to the Bernalillo County Place
Matters Team and has a basis in social determinants of

health literature. These variables include: average educational
attainment, average standardized test scores, the violent crime
rate, the foreclosure rate, the unemployment rate, vacant
houses, households with no automobile, and overcrowded
households. The higher the CRI score, the higher the risk
associated with socioeconomic and community conditions. Use
of this index enables us to examine the relationship between
multiple community socioeconomic risks and health outcomes
simultaneously.

Figure 3 illustrates the relationship between the CRI and
selected socioeconomic conditions. Census-tract-level scores

on the CRI were divided into quintiles (five equal-size groups),
which are displayed from lowest to highest. In the quintile with
the lowest CRI values (lowest risk), the unemployment rate is
3%, 7% have an income below 150% of the federal poverty level,
and 4% of adults lack a high school diploma. In the quintile
with the highest CRI values (highest risk) 13% are unemployed,
48% have an income below 150% of the federal poverty level,
and 35% of adults lack a high school diploma.

Map 6 examines geographic variation in the CRI, with high-
risk areas shaded in dark brown, including Southeast Heights,
Downtown, South Valley, and Northeast Heights. These are
neighborhoods in which residents may be most vulnerable

to poor health outcomes that are influenced by unfavorable
socioeconomic conditions and community characteristics, such
as high rates of poverty, crime, unemployment, low educational
attainment, and poor housing conditions.

Health Status of Community Residents

Opverall indicators of the health status of Bernalillo County
are mixed. According to the County Health Rankings released
in 2010 by the Robert Wood Johnson Foundation, Bernalillo
County ranked the seventh highest in health status among the
33 counties in New Mexico; however, it should be noted that
New Mexico ranked very low in morbidity, 10th lowest in the
U.S." Based on health outcome data from the New Mexico
Department of Health for years 2001-2005, the average life
expectancy in Bernalillo County (80.3 years) is slightly higher
than for the state of New Mexico (77.3) or the United States
(77.9). Similarly, the death rate in Bernalillo (783.6/100,000
population) is somewhat higher than the rate in the state of
New Mexico (761.2) and lower than in the United States
(803.6). On the other hand, rates of infant mortality and low
birth weight in Bernalillo County are similar to those for New

Mexico and the United States (Table 3).
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Map 6: Community Risk Index by Census Tract, Bernalillo County, N.M. (2004-2009)
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Note: The CRI is a composite index that is based on the following indicators: percentage of population with less than a high school education,
average standardized test scores, the violent crime rate, the foreclosure rate, the unemployment rate, percentage of houses that were vacant, and

percentage of households with no automobile or with overcrowding. Higher scores represent the highest levels of risk.

Given the significant differences by neighborhood in
community risk factors that may affect health in Bernalillo
County, it follows that health outcomes, including life
expectancy, mortality, and rate of low-birth-weight births, vary

sharply by neighborhood as well.

Life expectancy—how long a person born today can expect

to live—varies by several decades across Bernalillo County
neighborhoods. Based on vital statistics data from the New
Mexico Department of Health for years 2001 to 2005, the
average life expectancy for the county as a whole is 80.3 years.
However, in some census tracts in the Downtown area and the
Southeast Heights, a person born today can expect to live to
only about 70 years or less. In other places in Bernalillo County,
a person born today might expect to live into his/her nineties.

Map 7 illustrates this variation, with census tracts with the
lowest life expectancies denoted in dark brown and census tracts
with the highest life expectancies denoted by light yellow.

Low birth weight (defined as a weight of less than 5.5 pounds at
birth) also varies sharply by neighborhood. Based on data from
the New Mexico Department of Health for years 2001 to 2005,
the average percent of low-birth-weight births for Bernalillo
County is 8.5%. Geographic patterns for low birth weight are
shown in Map 8. Darker brown areas on the map represent areas
of high rates of low birth weight. Census tracts with the highest
low-birth-weight rates are located in the Northeast Heights and
University areas.
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Map 7: Life Expectancy by Census Tract, Berndlillo County, N.M. (2001-2005)
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Table 3. Health Outcomes in Bernalillo County, State of New Mexico, and United States

Bernalillo New Mexico United States
Deaths
Life Expectancy in Years 80.3, 773y e
Death Rate/100,000 Population 783.6, 761.2,, 803.6,,
Births
Low Birth Weight 8.4%,, 8.5%, 8.2%,
Infant Mortality/1,000 Births 6.3, 6.1, 6.8,

(a) New Mexico Department of Health, Bureau of Vital Records and Health Statistics, 2001-2005.
(b) Centers for Disease Control and Prevention, National Center for Health Statistics, 2005.

(c) National Vital Statistics Report, Vol 58, No. 17, April 30, 2010.

Available at http://www.cdc.gov/nchs/data/nvsr58/nvsr58_17.pdf.
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Map 8: Low Birth Weight by Census Tract, Bernalillo Coun

.M. (2001-2005)
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Note: Low birth weight is defined as a weight of less than 2500 grams, or about 5.5 pounds at birth. Rates in the Cibola National Forest may be

unreliable due to small population size.

Figure 4 shows that the average low-birth-weight rate is nearly
identical for Hispanics and whites, the two largest racial/ethnic
groups in Bernalillo County. Thus, variability in low-birth-
weight rates in Bernalillo County is likely to have less to do
with racial/ethnic composition of neighborhoods and more

to do with other community and individual risks. However,

it should be noted that the percentage of low-birth-weight
African American babies in the county is significantly higher
than that for other population groups. This may be due to the
relatively small African American population in the county, or it
may be related to the stress of racism, an outcome that has been
suggested by other research in other locations.

Community Risk and Health Outcomes

Although low-birth-weight rates often vary with socioeconomic
characteristics, in Bernalillo County there does not appear to

be any significant relationship between low-birth-weight rates
and community or houschold-level characteristics measured

at the census tract level. We may have insufficient data to
uncover this relationship in Bernalillo County. However,
census tracts in Bernalillo County with the highest level of
community risk have lower average life expectancy (Figure

5). A variety of factors may affect life expectancy, including
social, environmental and behavioral factors—some of which
are themselves associated with the indicators measured by the
community risk index. To some degree, the observed association
between our index and life expectancy may represent the
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Figure 4: Percent Low-Birth-Weight Births by Race/Ethnicity in Bernalillo County, N.M.
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Figure 5: Life Expectancy in Berndlillo County, N.M., by Community Risk Groups
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Map 9: Regions of Elevated Community Risk Index and Low Life Expectancy by Census Tract,
Berndlillo County, N.M. (1970-2009)

o = | | |

& LI Hu:l:!h-ﬂ?‘l i /
g i | FarNortheast ;
. - ~2 - il
Northwest \_F_“'
Meza If
= = 1
w = J= = & e
Evj A i i T |"'“'1Na'rtfae'a " % 5
5 ; 4 o | Haights |— 3 i
; b o 5' s
5 Ll v'e.l"srfyl -Il—- ] ~ = .
2 = as
- Mopntains
= Southoas! i =
- Heranis o7
South|Valley, Four Hills )
EOHH‘.IH;E‘SII_
Fdaza e

!
L

A\ s
Community Risk Index and Life Expectancy [ Missing or Linfetabie Dals ‘11 1.5 ? *IS Miles
: i 1

{Mumber of Census Tracts) [ community Areas
B icnest Community Risk and Lowest Life Expectancy (3 M- Cicls Natioral Forsal

[ Kirtand Ak Force Base
B righer Communay Risk and Lower Lite Expeciancy (18] ~ biarilits "
I High Community Risk and Low Lite Expectancy {24) . Arnaal
~ ML 2O Sl Yo Pechage - U Wemeon, Voo 12 Y
| Dfher Cansus Tracls (81} 5 Water t O Dopat et Z010, UB Gessioget Sarwey, WED)

Note: Values for CRI: highest = 1.79 - 3.21; higher = 0.71 - 1.47; high = 0.01 - 0.61.
Values for life expectancy (LE): lowest = 66 - 70; lower = 71 - 76; low =77 - 79.

influence of these confounding variables and not a causal role of
the measured indicators themselves.

Map 9 shows the geographic relationship between
socioeconomic and community risk factors (as measured by the
CRI) and life expectancy in Bernalillo. Neighborhoods where
the CRI is high and there are poor health outcomes are shown
in darker colors. The map, which focuses on the urban areas of
Bernalillo County, illustrates that census tracts in Southeast
Heights, Downtown, Four Hills, South Valley, and portions

of Northwest Mesa, Southwest Mesa, and Northeast Heights
have a co-occurrence of high community risk index and low life
expectancy.

III. Environmental Hazards and Life Expectancy
in Bernalillo County

Environmental Hazards

As noted above, factors that determine one’s health are not
restricted to the characteristics of individuals and families.
Other factors, often referred to as social determinants of
health, such as communities where people are exposed to
environmental hazards, contribute to greater health risks.
Environmental hazards may induce disease and injuries by
exposing the population to contaminated air, water, and
food or to hazards associated with workplace conditions,
transportation, pests, noise, toxic spills, and climate change.
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Map 10: Environmental Risk by Census Tract,
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Note: The density of environmental hazards was generated from an aggregation of the following types of hazards per square mile:

Tier Il reporting facilities
Discharge permit points

Dumping locations

Hazmat locations

Hospitals

Railroad depots

NMED discharge permit locations

NPDES permit locations

NMED petroleum storage tank bureau leak sites
Stationary air [polluﬁorﬁ sources

Superfund sites

Industrial/manufacturing land use

While a broad array of environmental risks are considered to
have health effects, the 2003 Albuquerque/Bernalillo County
Comprehensive Plan identified primary sources of air pollutants
as vehicular emissions, residential wood burning, dust from
unpaved roads and construction sites, and, to a lesser degree,
industrial operations. Primary sources of water pollutants
include septic tanks, agricultural activities, gas stations, landfills,
illegal dumping, and hazardous materials. In addition, there

are three Superfund sites in Bernalillo County.'? (According

to the Environmental Protection Agency, “a Superfund site is
an uncontrolled or abandoned place where hazardous waste is

located, possibly affecting local ecosystems or people.>12)

Environmental Hazards in Bernalillo County

Traffic corridors
Railroads

Industrial zones

Brownfield sites

Superfund sites

Resource Conservation and Recovery Act (RCRA) sites
Hazardous air pollutants
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Map 11: Regions of Elevated Environmental Risk and Persistent Poverty by Census Tract,

Berndlillo County, N.M. (1970-2009)
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Exposure to environmental hazards is rarely uniform across
geographic areas. Studies document proximity to hazardous
sites and heightened exposure to pollution in neighborhoods
with larger populations of people of color and the poor.!*!>1¢17
Studies in various locations also document that more
environmental hazards occur in communities with large
minority populations.”® Some longitudinal studies suggest that
toxic facilities are deliberately sited in minority communities,"
possibly because such neighborhoods are socially isolated and
hold limited political power to resist undesirable land use
decisions by governments and corporations.*

As Map 10 shows, environmental hazards are most prevalent
in downtown Albuquerque, near North Valley, and Northeast
Heights close to Interstate 25. This measure does not reflect the

number of pollutant sources but rather the number of pollutant
sources divided by the square miles. While one census tract in
Four Hills has elevated risk as measured by this index, the high
risk score is primarily a result of land that is zoned for industrial
or commercial use. Land use in this zoning classification does
not necessarily result in exposure to environmental hazards.

Community Characteristics and Environmental Exposure

In Bernalillo County, particular community characteristics are
common in areas having a greater number of toxic facilities.
Areas with high levels of potential pollution are significantly
more likely to contain low-income, Hispanic, and recent
immigrant populations (Figure 6). In the quintile with the
highest levels of environmental risk, 32% of households have
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Map 12: Regions of Elevated Environmental Risk and Low Life Expectancy by Census Tract,
Berndlillo County,

N.M. (1970-2009)
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incomes below 150% of the federal poverty level—or $33,525
for a family of four as of 2011—and 53% of these houscholds
are Hispanic. In addition, areas with the highest exposure to
environmental hazards like landfills have on average 50% more
foreign-born residents than the areas with the lowest exposure.
Communities with the lowest levels of exposure to potentially
toxic facilities tend to report higher incomes (20% below
150% of the federal poverty level) and to have a majority white
population (53%).

Map 11 illustrates census tracts with a co-occurrence of
persistent poverty and exposure to environmental hazards.
Census tracts in the Downtown, South Valley, Southeast
Heights, and North Valley have experienced high rates of

poverty over several decades and have a high density of

environmental hazards. There are, however, census tracts in

the South Valley that have experienced persistent poverty

but relatively few environmental hazards. The environmental
hazards density (hazards per square mile) is meant to represent
a general measure of pollution and hazards to the environment.
The measure is based on the available hazardous and pollutant
data from Bernalillo County at point level. Because the data set
includes several types of hazards and pollutants, and excludes
others, over differing time periods, the ground perception of
hazard density may differ from the measure derived here.

In sum, our findings indicate that exposure to
environmental hazards—traffic corridors, railroads,
industrial zones, brownfield sites, Superfund sites, Resource
Conservation and Recovery Act sites, and hazardous air
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Figure 6: Environmental Exposure by Race/Ethnicity and Poverty in Berndlillo County, N.M.
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Figure 7: Life Expectancy in Berndlillo County, N.M., by Environmental Risk Groups
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pollutants—is more likely to occur in communities where a
higher percentage of the population is poor and/or Hispanic,
and less likely in communities that have lower concentrations
of poverty and a larger white population. Furthermore, in the
Downtown area, South Valley, North Valley, and Northeast
Heights, which had high environmental hazard exposure, life
expectancy was low (see Map 12).

Figure 7 illustrates the relationship between the density of
environmental hazards and life expectancy for census tracts in
Bernalillo County. Census tracts were divided into quintiles
according to the number of environmental hazards they
contain. Life expectancy in the tracts in the highest quintile
(with the most environmental hazards) was an average

of 5.2 years shorter than for census tracts with the fewest
environmental hazards (lowest quintile).

IV. Conclusion and Recommendations

Where people live within Bernalillo County powerfully
predicts whether they are healthy, whether they are sick, and
how long they live. Communities facing the greatest array of
health risks have a larger percentage of low-income, immigrant,
and Hispanic families than communities facing the least health

risks. Specifically, the data show:

o Life expectancy in the county varies by more than 22
years across census tracts.

o The percentage of low-birth-weight infants varies by a
factor of 12 across census tracts.

o Community-level health risks, which are measured by
factors such as educational attainment, violent crime
rates, foreclosure rates, unemployment rates, and the
percentage of overcrowded households, vary widely
across census tracts.

e A clear relationship exists between community
risk index scores and health outcomes; when a
neighborhood’s community risk index is low, life
expectancy is high.

¢ Nonwhite and low-income census tracts, such as those
in the downtown area, face a higher concentration of
environmental health hazards such as air pollution
and toxic industrial wastes than do whiter and higher-
income census tracts;

e Life expectancy is an average of 5.2 years shorter
in census tracts with the greatest concentration of
environmental hazards.

Although researchers cannot say with certainty that these
neighborhood conditions cause poor health, the overall
pattern suggests that the clustering of social, economic, and

environmental health risks in low-income and nonwhite
neighborhoods makes it more difficult for people in these
communities to live healthy lives.

These patterns need not—and should not—continue as

they are. Policy makers should consider steps to reduce the
concentration of health risks in vulnerable communities and
support health-enhancing resources. For example, the use

of Health Impact Assessments as well as the environmental
assessments required under the Consolidated Environmental
Review Act can help to ensure that low-income and Hispanic
communities are not disproportionately hurt by environmental
degradation and policies or practices that cluster health risks.

Currently, New Mexico regulations set limits for individual
pollutants in air, water, and soil. However, regulations do

not account for exposure to multiple pollutants from a single
facility or multiple facilities and do not require an assessment
of a project’s overall impact on the environment or the public’s
health. This approach therefore underestimates a project’s

total impact on the community’s health and the environment.
To address this, CERA requires a 1-2 page environmental
assessment for all projects that require permits under the federal
Clean Air Act, Clean Water Act, or Hazardous Waste Act

in order to identify, early on, impacts to the environment or

the community’s health. Environmental assessments include
descriptions of: (1) the affected environment, (2) possible
alternatives to the proposed actions, and (3) mitigating
measures to reduce the project’s impact to the environment and
the community’s health.

CERA requires the use of evidence-based science for the permit
decision-making process that considers pollution sources,
population exposures, environmental effects, and public health
effects. It is expected to result in a consistent and predictable
permitting process because projects will be vetted by the lead
agency during the early project planning stages, potentially
saving resources that would otherwise be needed later for
environmental cleanup and health care costs.

HIAs allow researchers and policy makers to systematically
judge the potential, sometimes unintended, effects of a
proposed policy, plan, program, or project on the health of
a population and the distribution of those effects within the
population.

HIAs attempt to ensure that all government programs and
initiatives in and outside of the health care delivery sector—
such as transportation, housing, land use policies, and
environmental protection—are assessed to determine their
potential impact on the health status of affected communities.*
HIAs are used extensively as a policy and planning tool in
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Europe and other countries, and they are used increasingly in
the United States. Bernalillo County is currently conducting
HIAs for proposed land use changes in the Mountain View, San
Jose, and Southeast Heights neighborhoods. King County in
Washington State is developing a process to utilize an impact
assessment tool that focuses on health equity and social justice
in the adoption and implementation of county policies and
decisions.

Other policies can also be effective in helping to reduce the
concentration of health risks in vulnerable communities; CERA
and HIAs are but two examples. The point is that community-
based health promotion and disease prevention strategies are
the most cost-effective ways to improve health, because they
address the underlying causes of illness.

There is a strong moral imperative to enact policies designed to
improve health for all. But there is a powerful economic reason
as well. A study released by the Joint Center for Political and
Economic Studies in 2009 found that the direct medical costs
associated with health inequities among African Americans,
Hispanics, and Asian Americans approached $230 billion
between 2003 and 2006. When the indirect costs of health
inequities—such as lowered productivity and lost tax revenue
resulting from illness and premature death—are added to the
equation, the total cost of health inequities between 2003 and
2006 exceeded $1.24 trillion. For both moral and economic
reasons, now is the time for action to address neighborhood
conditions that shape health outcomes.
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ABOUT THE JOINT CENTER,
ITS HEALTH POLICY INSTITUTE
AND THE PLACE MATTERS PROJECT

The Joint Center for Political and Economic Studies is a
national, nonprofit research and public policy institution that is
sometimes referred to as “America’s black think tank.” Founded
in 1970 by black intellectuals and professionals to provide
training and technical assistance to newly elected black public
officials, it has evolved into an invaluable source of information
and policy analysis for policy makers and policy influentials on
issues of particular concern to African Americans and other
communities of color. It currently focuses its work on critical
public policy issues such as political participation, economic
advancement, health policy, and climate change.

The Joint Center’s Health Policy Institute (HPI) is a pioneering
program of the Joint Center that seeks to ignite a health
equity movement that gives people of color the right to equal
opportunity for healthy lives. Its research, publications,
activities, and projects are designed to accelerate progress
through collective strategies that will produce real and lasting
change in health outcomes. PLACE MATTERS is a major HPI
initiative that is designed to build the capacity of community
leaders to address the social, economic, and environmental
conditions in their communities that shape health and health
outcomes. The program assists participating local PLACE
MATTERS teams in developing and implementing community-
based strategies to address social factors that determine health.
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Return Receipt Requested In Reply Refer to:
Certified Mail #: 7004-1160-0002-3622-6109 EPA File No.: 13R-14-R6
Eric Jantz

New Mexico Environmental Law Center
1405 Luisa Street, Suite 5
Santa Fe, New Mexico 87505

Re: Notification of Receipt of Administrative Complaint

Dear Mr. Jantz:

This is to notify you that the U.S. Environmental Protection Agency (EPA), Office of
Civil Rights (OCR), received your complaint on September 16, 2014, alleging that the
Albuquerque Air Quality Division and Albuquerque/Bernalillo County Air Quality Control
Board have violated Title VI of the Civil Rights Act of 1964, as amended (Title VI), 42 United
States Code (U.S.C.) §§ 2000d ef seq., and the EPA’s nondiscrimination regulations found at
40 Code of Federal Regulations (C.F.R.) Part 7.

The OCR is responsible for processing and investigating complaints alleging
discrimination by programs or activities that receive financial assistance from the EPA. Pursuant
to the EPA’s nondiscrimination regulations, the OCR will review the complaint for acceptance,
rejection, or referral to another Federal agency. 40 C.F.R. §7.120(d)(1). Once this jurisdictional
review is completed, the OCR will notify you about its decision.

If your complaint is accepted for investigation, it may become necessary for the OCR to
reveal your identity to the entities listed above. The EPA currently follow the Privacy Act, EPA-
21 System of Record Routine Uses. You can further review this information at
http://www.epa.gov/privacy/notice/epa-21.htm. This means regarding your rights and protection
that EPA is permitted to disclose this information without receiving your prior written consent to
the following:

e To the Department of Justice or other Federal and State agencies when necessary to
complete an investigation, enforce the nondiscrimination statutes set forth in the
Authority section of this Notice, or assure proper coordination between Federal
agencies.





¢ To persons named as alleged discriminating officials to allow such persons the
opportunity to respond to the allegations of discrimination made against them during the
course of the discrimination complaint process.

» To any potential source of information when necessary to obtain information relevant to
an OCR investigation of a discrimination complaint, but only to the extent necessary to
inform the source of the Purpose(s) of the request and to identify the type of information
requested.

'The EPA’s nondiscrimination regulations also provide that the OCR must attempt to
resolve complaints informaltly whenever possible (40 C.F.R. §7.120(d)(2)). Accordingly, if your
complaint is accepted for investigation, the OCR may discuss offers to informally resolve the
complaint, and may, to the extent appropriate, facilitate an informal resolution process with the
involvement of affected stakehalders.

In the interim, if you have any questions about the status of this complaint, please contact
Samuel Peterson of my stalf at (202) 564-5393 or via e-mail at peterson.samuel(@epa.gov.

Sindere}y,

Helena Wooden-Aguilar
Assistant Director
Office of Civil Rights

ce: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office
(MC 2399A)

Samuel Coleman

Deputy Civil Rights Official
EPA Region 6

1445 Ross Avenue

Suite 1200

Muif Code; 6RA

Dallas, Texas 75202
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 1520 0002 0019 2946 EPA File No. 13R-14-R6

Kelsey Curran, Chairperson

Albuquerque-Bernalillo County Air Quality Control Board
P.O. Box 1293

One Civic Plaza, N.W.

Albuquerque, New Mexico 87103

Certified Mail#: 7015 1520 0002 0019 2953
Ms. Mary Lou Leonard

Environmental Health Director

Albuquerque Air Quality Division

1 Civic Plaza, N.W.

Post Office Box 1293

Albuquerque, New Mexico 87103

Re: Acceptance of Administrative Complaint

Dear Ms. Curran and Ms. Leonard:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) is accepting an administrative complaint filed against the Albuquerque Air Quality
Division and the Albuquerque-Bernalillo County Air Quality Control Board, received by EPA on
September 16, 2014. The complaint alleges that the Albuquerque Air Quality Division and the
Albuquerque-Bernalillo County Air Quality Control Board have violated Title VI of the Civil
Rights Act of 1964, as amended, 42 United States Code 2000d et seq., by not considering
cumulative impacts when permitting air polluting facilities and by denying a request for a
hearing to adopt a requirement for consideration of cumulative impacts in the permitting process.

Pursuant to EPA’s nondiscrimination administrative regulations, OCR conducts a preliminary
review of administrative complaints for acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in EPA’s nondiscrimination regulations. First, it
must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a discriminatory act that,
if true, may violate EPA’s nondiscrimination regulations (e.g., an alleged discriminatory act
based on race, color, national origin, sex, age, or disability). See 40 C.F.R. § 7.120(b)(1). Third,





Ms. Mary Lou Leonard
Ms. Kelsey Cuyrran Page 2

the complaint must be filed within 180 calendar days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant fox, or a recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. §
7.15.

After careful consideration, OCR has determined that the subject complaint meets the four
jurisdictional requirements as stated above. First, the complaint is in writing. Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulations. Third, the alleged discriminatory acts occurred within 180 days of the filing of the
complaint. And finally, the complaint was filed against the Albuquerque Air Quality Division
and the Albuquerque-Bernalillo County Air Quality Control Board, both recipients of EPA
financial assistance at the time of the alleged discrimination.

Accordingly, OCR will investigate the following:

»  Whether the Albuguerque-Bernalillo County Air Quality Control Board’s and/or the
Albuguerque Air Quality Division’s permitting process discriminates against minority
residents on the basis of race and/or nattonal origin, in viofation of Title VI of the Civil
Rights Act and EPA’s implementing regulations; and

o Whether the Albuquerque-Bernalillo County Air Quality Control Board and/or the
Albuquerque Air Quality Division discriminated against minority residents on the basis
of race and/or national origin in violation of Title VI of the Civil Rights Act and EPA’s
implementing regulations by refusing to conduct a hearing on an ordinance to consider
cumulative impacts in the permitting process.

The initiation of an investigation of the issues above is not a decision on the merits. OCR is a
neutral fact finder and will begin its process to gather the relevant information, discuss the matter
further with you and the complainant, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, OCR will provide you with an opportunity to make
a written submission responding to, rebutting, or denying the issues that have been accepted for
investigation within thirty (30) calendar days of receiving their copy of the letter. See 40 C.F.R.

The EPA’s nondiscrimination regulation provides that OCR will atternpt to resolve complaints
informally whenever possible. See 40 CF.R § 7.120(d)(2). Accordingly, OCR is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint. OCR
may, to the extent appropriate, offer alternative dispute resolution (ADR) as described at
hitp/fwww.epa.gov/ocr/ frequently-asked-questions-about-use-alternative-dispute-resolution-
resolving-title-vi. OCR may also contact representatives of the Albuquerque-Bernalillo County
Air Quality Board and the Albuguerque Air Quality Division to discuss your interest in entering
into informal resolution discussions. We invite you to review OCR’s Interim Case Resolution
Manual for a more detailed explanation of the complaint resolution process at
hittp://www.epa.gov/sites/production/files/2615-12/document siocr erm final.pdf






Ms, Mary Lou Leonard
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Finally, we would like to remind you that no one may intimidate, threaten, coerce, or engage in
other discriminatory conduct against anyone because he or she has either taken action or
participated in an action to secure rights protected by the civil rights requirements that we
enforce. See 40 C.F.R. § 7.100. Any individual alleging such harassment or intimidation may
file a complaint with OCR. OCR would investigate such a comptaint if the situation warranted.

1f you have questions regarding this letter, please contact Katsumi Keeler, Case Manager, at 202-
564-2347, by electronic mail at keeler.katsumi@epa.gov, or by mail at U.S. EPA, Office of Civil
Rights (Mail Code 1201A), 1200 Pennsylvania Avenue, NW, Washington, DC 20460-1000.

Sincerely, .
3 - L/

Lilian S. Dorka
Acting Director
Office of Civil Rights

ce Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Samuel Coleman

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 6
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Return Receipt Requested In Reply Refer to:
Certified Mail #: 7004-1160-0002-3622-6093 EPA File No.: 13R-14-R6

Monica Cordova

Co-Director

Southwest Organizing Project

211 10th Street, S.W.
Albuquerque, New Mexico 87102

Re:  Notification of Receipt of Administrative Complaint

Dear Ms. Cordova:

This is to notify you that the U.S. Environmental Protection Agency (EPA),
Office of Civil Rights (OCR), received your complaint on September 16,2014, alleging
that the Albuquerque Air Quality Division and Albuquerque/Bernalillo County Air
Quality Control Board have violated Title VI of the Civil Rights Act of 1964, as amended
(Title VI), 42 United States Code (U.S.C.) §§ 2000d ef seq., and the EPA’s
nondiscrimination regulations found at 40 Code of Federal Regulations (C.F.R.) Part 7.

The OCR is responsible for processing and investigating complaints alleging
discrimination by programs or activities that receive financial assistance from the EPA.
Pursuant to the EPA’s nondiscrimination regulations, the OCR will review the complaint
for acceptance, rejection, or referral to another Federal agency. 40 C.F.R. §7.120(d)(1).
Once this jurisdictional review is completed, the OCR will notify you about its decision.

If your complaint is accepted for investigation, it may become necessary for the
OCR to reveal your identity to the entities listed above. The EPA currently follow the
Privacy Act, EPA-21 System of Record Routine Uses. You can further review this
information at http://www.epa.gov/privacy/notice/epa-21.htm. This means regarding
your rights and protection that EPA is permitted to disclose this information without
receiving your prior written consent to the following:

e To the Department of Justice or other Federal and State agencies when necessary
to complete an investigation, enforce the nondiscrimination statutes set forth in





CC:

the Authority section of this Notice, or assure proper coordination between

Federal agencies.

To persons named as alleged discriminating officials te allow such persons the
opportunity to respond to the allegations of discrimination made against them
during the course of the discrimination complaint process.

To any potential source of information when necessary to obtain information
relevant to an OCR investigation of a discrimination complaint, but only to the
extent necessary to inform the source of the Purpose(s) of the request and to

identify the type of information requested.

EPA’s nondiserimination regulations also provide that OCR must atiempt to
resolve complaints informally whenever possible (40 C.F.R. §7.120(d}2)). Accordingly,
if your complaint is accepted for investigation, OCR may discuss offers to informally
resolve the complaint, and may, to the extent appropriate, facilitate an informal resolution
process with the involvement of affected stakeholders.

In the interim, if you have any questions about the status of this complaint, please
contact Samuel Peterson of my stafl at (202} 564-5393 or via e-mail at peterson.samuel(@
epa.gov.,

Elise Packard

Associate General Counsel

Civil Rights & Finance Law Office
(MC 2399A)

Samuel Coleman

Deputy Civil Rights Official
EPA Region 6

1445 Ross Avenue

Suite 1200

Mail Code: 6RA

Dallas, Texas 75202

Sincerely,

Helena Wooden-Aguilar
Assistant Director
Office of Civil Rights
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 9, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5508 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Paul H. Achitoff

Kylie W. Wager

Earthjustice Mid-Pacific Office
850 Richard Street, Suite 400
Honolulu, Hawaii 96813

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Mr. Achitoff and Ms. Wager:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation your administrative
complaint filed against the Hawaii Department of Agriculture (HDOA) and the Hawaii
Agribusiness Development Corporation (ADC). Your complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). Id. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. See 40 C.F.R. § 7.15.
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After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing. Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawaiians) against farm workers and residents of West Kaua'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQOisa
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the recipients, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, ECRCO will provide the recipients with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https.//www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the recipients o discuss their interest in
entering into informal resolution discussions. We invite you to review ECRCQ’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf.

We would like to remind you that ne one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40

2
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C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

BT

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel, EPA

cc: Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Oftfice, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5515 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Scott Enright, Director

Hawaii Department of Agriculture &

Hawaii Agribusiness Development Corporation
Office of the Chairperson

1428 South King Street

Honolulu, Hawaii 96814-2512

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Director Enright:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation an administrative complaint
filed by Earthjustice on behalf of the Moms on a Mission Hui and P5' ai Wai Ola/West Kaua'
Watershed Alliance against the Hawaii Department of Agriculture (HDOA), and the Hawaii
Agribusiness Development Corporation (ADC). The complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). /d. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
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must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
commiitted the discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing, Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
fegulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawalians) against farm workers and residents of West Kauna'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQO is a
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the complainants, as appropriate, and determine next steps utilizing
our internal procedures. In the intervening time, ECRCO will provide HDOA and ADC with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of
the letter. See 40 C.F.R. 7.120(d)(1)(ii-tit).

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)}(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the complainants to discuss their interest
in entering into informal resolution discussions. We invite you to review ECRCO’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-

01/documents/final epa ogc ecrco crm january 11 2017.pdf.
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We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

oA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

s Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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Harrison, Brenda

From:
Sent:
To:

Ce:
Subject:

Attachments:

Julie Parks <jparks@earthjustice.org>

Wednesday, September 14, 2016 6:10 PM

Title VI Complaints; Daria Neal (daria.neal@usdoj.gov); Joe Leonard Jr. Ph. D
(program.intake@usda.gov)

Paul Achitoff; Kylie Wager; Mccarthy, Gina; Tom Viisack (tom.vilsack@usda.gov); Strauss,
Alexis

Cemplaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40 C.F.R. Part
7,and 7 C.F.R. Part 15

Title VI Complaint and Exhibits.pdf

Dear Acting Director Darka, Assistant Secretary Leonard, and Deputy Chief Neal:

On behalf of Paul Achitoff and Kylie Wager of Earthjustice, please find The Moms On a Mission Hui and Po‘ai Wai
Ola/West Kaua't Watershed Alliance’s Title VI complaint and exhibits, attached.

Sincerely,

Julie Parks

Litigation Assistant
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
Honoluly, HI 96813

T: 808.599.2436

F: 808.521.6841

earthjustice.org

facebook.com/Earthjustice
twitter.com/earthiustice

Y EARTHIUSTICE

LT

Becouse the earth needs a good lawyer

The information contoined in this ernail message muay be privileged, confidentio! and pratected from disclosure.
if you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.
If you think that you hove received this emoil message in error, please notify the sender by reply emaif gnd

delfete the message and any attochments.
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September 14, 2016

By email and certified mail

Lilian Dorka Joe Leonard, Jr. Ph.D.

Acting Director Assistant Secretary for Civil Rights

Office of Civil Rights Office of the Assistant Secretary for Civil

U.S. Environmental Protection Agency Rights

1200 Pennsylvania Avenue, N.W. U.S. Department of Agriculture

Mail Code 1210A 1400 Independence Ave., S.W.

Washington, DC 20460 Mail Stop 9410

Title_VI_Complaints@epa.gov Washington, DC 20250-9410
program.intake@usda.gov

Daria Neal

Deputy Chief

Federal Coordination and Compliance Section

Civil Rights Division 5 ECFEIVE

U.S. Department of Justice : . 9

950 Pennsylvania Avenue, N.W. 16 %

Washington, DC 20530 !

daria.neal@usdoj.gov 3

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40
C.F.R. Part7 and 7 C.F.R. Part 15

Dear Acting Director Dorka, Assistant Secretary Leonard, and Deputy Chief Neal:

The Moms On a Mission Hui (The MOM Hui) and Po‘ai Wai Ola/West Kaua‘i
Watershed Alliance (P6‘ai Wai Ola), collectively, “community groups,” by antl through their
counsel Earthjustice, call upon the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) and the U.S. Department of Agriculture (USDA) Office of the Assistant Secretary
for Civil Rights (DASCR) to investigate and ensure the policies, programs, and activities of the
Hawai‘i Department of Agriculture (HDOA) and the Hawai’i Agribusiness Development
Corporation (ADC) comply with Title VI of the Civil Rights Act of 1964 and EPA and USDA’s
implementing regulations, 50 C.F.R. Part 7 and 7 C.F.R. Part 15, respectively.

HDOA and ADC are failing to comply with Title VI and implementing regulations
because their actions and failures to act have an unjustified disproportionate and adverse effect
on Native Hawaiians in West Kaua‘i and on Moloka‘i. Community groups request that OCR
and OASCR promptly and thoroughly investigate the allegations set forth in this complaint and

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813

T: 808.599.2436 F: 808.521.6841 MPOFFICE@EARTHIUSTICE.ORG WWW . EARTHIUSTICE.ORG
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a 40-mile drainage ditch system that runs through these lands and populated areas before
draining into the ocean.

II.  JURISDICTION

Title VI of the Civil Rights Act of 1964 provides that “[n]o person in the United States
shall, on the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.” 42 U.S.C. § 2000d. As explained below, both HDOA and ADC are
a "“program or activity” covered by Tifle VI and receive federal assistance from EPA and USDA.
This complaint is timely and satisfies all other jurisdictional requirements.

A, HDOA and ADC are Programs or Activities Covered by Title VI

A “program or activity” includes “all of the operations of . . . a department, agency,
special purpose district, or other instrumentality of a State or of a local government . . . any part
of which is extended federal financial assistance.” 42 U.S.C. § 2000d-4a. If any part of an entity
receives federal funds, the whole entity is covered by Title VI. Ass'n of Mex.-Am. Educ. v.
California, 195 F.3d 465, 474-75 (9th Cir. 1999), rev'd in part on other grounds, 231 F.3d 572 (9th Cir.
2000) {en banc).

HDOA is a department, agency, and instrumentality of the State of Hawai'i, HL.R.S. § 26-
16, and ADC is an agency and instruumentality of the state placed within HDOA, id. § 163D-3.
Therefore, both HDOA and ADC’s operations must comply with Title VL

B. HDOA and ADC Receive EPA and UISDDA Assistance.

EPA and USDA regulations define “recipient” to include any instrumentality of a state
or state agency to which “Federal financial assistance is extended, directly or through another
recipient.” 40 CF.R.§7.25;7 CFR.§15.2. Asof August 15, 2016, EPA and USDA had awarded
HDOA $783,290 in federal funds for the fiscal year 2016, and more than $20.2 million in federal
funds since 2008.!

1 See USASpending.gov,
hitps://www.usaspending gov/iransparency/Pages/RecipientProfile.aspx? DUNSNumber=80993
5257 (last visited Aug. 15, 2016) (showing EPA and USDA awards to HDOA (DUNS No.
809935257) for the years 2008 to the present); USASpending.gov,
https://www.usaspending. gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=80993
5267&FiscalYear=2009 (last visited Aug. 15, 2016) (showing USDA awards to HDOA (DUNS
No. 809935267) for the year 2009).
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Tbl 1. EPA and USDA Ptmdlng to HDOA

“Year |~ EPA Funding | USDA Funding | Combined Total
2016 $513,450 $269,840 $783,290
2015 $184,213 $1,071,755 $1,255,968
2014 $375,325 $1,851,810 $2,227,135
2013 $397,925 $799,752 $1,197,677
2012 $258,325 $1,132,440 $1,390,765
2011 $308,125 $3,066,353 $3,374,478
2010 $414,125 $3,308,664 $3,722,789
2009 $349,725 $4,564,558 $4,914,283
2008 $308,125 $1,108,412 $1,416,537
Total $2,863,213 $16,375,560 $20,282,922

C.  The ComplaintIs Timely.

EPA and USDA regulations generally require Title VI complaints to be filed within 180
calendar days of the alleged discriminatory act, but OCR and QASCR may waive these time
limits. 40 C.F.R. §7.120(b)(2); 7 C.FR. § 15.6. In addition, OCR and QASCR have ongoing
authority to review recipients’ programs and activities for Title VI compliance. 40 CFR. §
7.115(a); 7 CF.R. § 15.5(a). This complaint is timely because the discriminatory acts deseribed
herein are ongoing or within OCR and OASCR’s investigatory authorities.

D, The Complaint Meets Other Jurisdictional Criteria.

This comnplaint satisfies all other jurisdictional requirements because it is in writing,
describes the alleged discriminatory acts and is filed by an authorized representative with OCR
and OASCR. 40 C.FR.§7.120; 7CFR. § 15.6.

Jiig FACTUAL BACKGROUND

For centuries, the Native Hawaiian food system was rooted in the ahupua‘a land
management system, which organized natural resource use and access around land divisions
that generally followed watershed boundaries from mauka (inland) to makai (sea). This system
allowed optimal use of resources and ecosystem services over short distances, and many
generations to survive and thrive.

Captain Cook’s arrival to Hawai'i in 1778 ushered in a new era of agriculture focused on
pesticide-intensive plantation crops for export, such as sugar and pineapple. This use depleted
the soil, polluted water sources, and contributed to the decline of Hawai’i's food self-
sufficiency.
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As the planiation era declined in Hawai’i, seed crops grown {or breeding rather than
food increased. In 1966, seed firms planted 5 acres of test corn on Moloka'i, and by 1969, they
had expanded winter seed corn operations to about 500 acres on Moloka'i, Maui, and Kaua'i. In
the 1990s, the industry transitioned to genetically engineered crops, which now comprise the
vast majority of seed crops in Hawai’i. Today, there are approximately 23,728 acres of
genetically engineered seed crops on the islands of Kaua’i, Moloka'i, Maui, and O’ahu.

Hawai'i’s seed corn cultivation is particularly chemical-intensive because corn requires
more agrochemicals than other crops, seed corn requires still more chemical treatment because
it is more susceptible to environmental stress and pests, and Hawai'i soils are not well-suited
for corn to begin with. Moreover, many varieties of seed corn are now being developed
specifically to resist the effects of particular pesticides, which are applied to these varieties
during testing and production. Thus, if is no surprise that “there are likely an average of 30 or
more spray operations most days of the year on Kauai.,"?

Although chermical and pesticide use poses health risks to communities throughout
Hawai’i, seed operations are particulaxrly pesticide-intensive, and are largely concentrated in
West Kaua‘i and Moloka'i, which have proportionately larger Native Hawaiian populations.
For example, West Side communities from Kekaha to Hanapepe have among the greatest
proportions of Native Hawaiians on the island, and the lion's share of Kaua'i’s seed production.
Moloka'i—where 2,342 acres of seed crops grow right in the center of the island —has more than
three fimes the statewide percentage of Native Hawaiians and more than four times the
statewide percentage of pure Native Hawaiians.

Pesticide companies have thus far successfully fought a county ordinance designed to
require more transparency and protective measures for pesticide use. Regardless of this
ordinance, HDOA and ADC have affirmative duties to ensure their programs and activities
involving pesticides do not have discriminatory effects on people of color, including Native
Hawaiians. HDOA and ADC are failing to fulfill these duties.

Iv. LEGAL FRAMEWORK

Title V1 of the Civil Rights Act of 1964 prohibits recipients of federal funds from
discriminating against individuals on the basis of race, color, or national origin. 42 US.C. §
2000d. Title VI directs federal agencies granting federal assistance to issue regulations to
achieve the statutory objectives. Id. § 2000d-1.

Acceptance of EPA or TUSDA assistance creates an obligation to comply with the
agencies’ respective Title VI regulations. 40 C.F.R. §7.80(a)(1); 7 C.F.R. § 15.4(a)(1). EPA and

2 Hawai‘i Center for Food Safety, Pesticides in Paradise, Hawai'i's Health &
Environment at Risk (May 2015) at 30 (CF5 Report).
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USDA’s Title V1 regulations contain a general prohibition against discrimination, 40 C.ER. §
7.30, 7 C.F.R. § 15.3(a), as well as more specific prohibitions, 40 CF.R. §7.35, 7 C.F.R. § 15.3(b).
These regulations prohibit programs or activities that have either a discriminatory purpose or a
discriminatory effect.

Under EPA regulations:

(b) A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination because of their race,
color, national origin, or sex, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the program or activity with
respect to individuals of a particular race, color, national origin, or sex.

{c) A recipient shall not choose a site or location of a facility that has the purpose or effect
of excluding individuals from, denying them the benefits of, or subjecting them to
discrimination under any program or activity to which this part applies on the
grounds of race, color, or national origin or sex; or with the purpose or effect of
defeating or substantially impairing the accomplishment of the objectives of this
subpart.

40 C.FR. §7.35 (emphases added).
USDA’s regulations provide:

(2) A recipient, in determining the types of services, financial aid, or other benefits, or
facilities which will be provided under any such program, or the class of individuals
to whom, or the situations in which, such services, financial aid, other benefits, or
facilities will be provided under any such program or the class of individuals to
be afforded an opportunity to participate in any such program, may not, directly
or through contractual or other arrangements, utilize criteria or methods of
administration which have the effect of subjecting individuals to discrimination because
of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program as
respects individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, an applicant or recipient may not make
selections with the purpose or effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination under any of its programs or
activities to which the regulations in this part apply, on the grounds of race,
color, or national origin; or with the purpose or effect of defeating or
substantially impairing the accomplishment of the objectives of the Act and the
regulations in this part.
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7 C.F.R. §15.3 (emphases added).

V. DISCRIMINATORY ACTS

HDOA and ADC’s discriminatory actions and failures to act include both HDOA and
ADC's lack of a Title VI program; HDOA's failure to limit pesticide registration; HDOA's
failure to require or implement protective buffer zones between pesticide use and communities;
HDOA's failure to adequately enforce federal and state pesticide laws; ADC’s leasing or
licensing of lands without protecting communities from pesticides; and ADC’s refusal to obtain
a permit under the Clean Water Act for its drainage diich system.

A, BDOA and ADC Lack Title VI Programs.

HDOA and ADC are violating Title VI because both agencies lack a Title VI compliance
program. Their acceptance of federal assistance created an obligation to implement a Title VI
compliance program:

In accepting this assistance agreement, the recipient acknowledges it has an
affivinative obligation to implement effective Title VI compliance programs and ensure
that its actions do not involve discriminatory treatment and do not have discriminatory
effects even when facially neuiral. The recipient must be prepared to demonstrate
to EPA that such compliance programs exist and are being implemented or to
otherwise demonstrate how it is meeting its Title VI obligations.?

On March 23, 2016, Earthjustice submitted public records requests to HDOA and ADC
seeking materials documenting any Title VI compliance program they may have.* On March 30,
2016, ADC responded to the public records request as follows:

[ADC] does not have any Title VI compliance programs, and therefore has no
document responsive to this request.’®

3 EPA General Terms and Conditions Effective March 29, 2016, ] 26.c.iii (emphasis
added).

* Request to Access a Government Record from Paul Achitoff, Earthjustice, to State of
Haw. Dep’t of Agric., Mar. 23, 2016 (attached as Ex. 3); Request fo Access a Government Record
from Paul Achitoff, Earthjustice, to State of Haw. Agribus. Dev. Corp., Mar. 23, 2016 (attached
as Ex. 4).

5 Letter from James Nakatani, State of Haw. Agribus. Dev. Corp. to Paul Achitoff,
Earthjustice, Mar. 30, 2016 (emphasis added) (attached as Ex. 5).
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On April 27, 2016, HDOA responded to the request by acknowledging it “does not have
a document specifically described as HDOA Title VI program.”® Instead, it provided its
“Discrimination/Harassment-Free Workplace Policy”” and its “Limited English Proficiency
Plan,”8 and mentioned a “standard contract provision requiring all contractors to comply with
local, State, and federal laws or with the standard grant provision similarly requiring
compliance with all federal laws.”® These standard documents do not establish a Title VI
program.

Because HDOA and ADC lack a Title VI program to ensure that the agencies’ actions
“do not involve discriminatory treatment and do not have discriminatory effects”® on
communities of color, including Native Hawaiians, the agencies are violating Title VI and the
terms of the agencies’ funding.

B. HDOA Has Failed to Limit Registration of Harmful Pesticides,

HDOA is violating Title VI by failing to place protective limits on pesticide registration,
and thereby discriminating against Native Hawaiians, Under the Hawai'i Pesticides Law,
H.R.S. Chapter 149A, “[alny pesticide which is received, used, sold, offered for sale, or
distributed within this State shall be licensed by the board [of agriculture].” H.R.S. § 149A-13.
HDOA may refuse to license a pesticide if the proposed use would “result in unreasonable
adverse effects on the environment.” Id. § 149A-14(a). To protect health and the environment,
HDOA may cancel a pesticide license after determining that continued use of the pesticide
would “result in unreasonable adverse effects on the environment.” Id. § 149A-14(b). While
cancellation proceedings are pending, HDOA may suspend a pesticide license “to prevent an
imminent hazard.” Id. § 149A-14(c). Pesticide licenses are otherwise valid for three years.
H.AR. § 4-66-35(b).

HDOA has failed to place any limits on pesticide registration, despite discriminatory
adverse effects on health and the environment. For example, on January 20, 2016, 10
fieldworkers for Syngenta Seeds, Inc. were exposed to pesticides and taken to Kaua‘i Veterans

® Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016 (attached as Ex. 6).
7 State of Haw. Dep’t of Human Res. Dev., Policies and Procedures,

Discrimination/Harassmen#-Free Workplace Policy, Policy No. 601.001, eff. Oct. 15, 2013
(attached as Ex. 7).

S State of Haw. Dep't of Agric., Department of Agriculture Limited English Proficiency
Plan, July 1, 2013 (attached as Ex. 8).

? Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016.

® EPA General Terms and Conditions Effective March 29, 2016, q 26.c.ii,
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Memorial Hospital.!" The fieldworkers walked onto a field that had been sprayed with the
neurotoxic organophosphate pesticide chlorpyrifos.? In 2006 and 2008, children and
schoolteachers of Waimea Canyon Middle School, near more of Syngenta’s agricultural fields,
were taken to the hospital suffering symptoms of pesticide exposure.’® During the 2006
incident, 60 children and at least 2 teachers experienced headache, dizziness, nausea, or
vomiting,'* At least 10 children were treated at an emergency room, several were put on a
nebulizer to relieve respiratory distress, and one was given an anti-vomiting medication
infravenously. Air samples collected at the school —an investigation not undertaken until years
after these events—revealed the presence of chlorpyrifos, metolachlor and bifenthrin.’s Despite
these incidents, HDOA has not limited registration of dangerous pesticides such as chlorpyrifos
in any way, and therefore is violating Title VL

C. HDOA Has Failed to Require Protective Buffer Zones Between Pesticide Use and

Communities.

HDOA is violating Title V1 by failing to require, implement, and ensure protective
buffer zones for pesticides to prevent discriminatory effects on Native Hawaiians. With respect
to all pesticides—both general use pesticides (GUPs} and restricted use pesticides (RUPs)—
H.R.S. Chapter 149A authorizes HDOA to promulgate rules “[t]o establish limitations and
conditions for the application of pesticides by aircraft, power rigs, mist blowers, and other
equipment,” and “[t]o establish, as necessary, specific standards and guidelines which specify
those conditions which constitute unreasonable adverse effects on the environment,” among
other things. H.R.S. § 149A-33.

With respect to RUPs, HDOA may promulgate rules “establish[ing] fees, procedures,
conditions, and standards to certify persons for the use of restricted use pesticides under section
4 of FIFRA.” Id. § 149A-33. RUPs are classified as such if it they are “determined to be a health
hazard,” “can be reasonably anticipated to result in contamination of groundwater or
significant reductions in nontarget organisms, or fatality to members of endangered species,”
have certain levels of toxicity, or are categorized as RUPs under federal law. H.AR. § 4-66-

32(b).

Although pesticide applications on Kaua'i and Moloka'i occur dangerously close to
schools, residential areas, and surface waters, HDOA does not require protective buffer zones in

! Pesticide Use by Large Agribusiness on Kaua'i, Findings and Recommendations of
The Joint Fact Finding Study Group (May 25, 2016} at 87 (JFF Report).

2 Id.

B Id. at 80-81.

14 See Declaration of Howard Hurst I 6, Syngenta Seeds v. Cnty. of Kaua’i, No. 1:14-cv-
00014 (BMK) (D. Haw. Feb. 17, 2014) (attached as Ex. 9).

5 JFF Report at 81.
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its regulation of pesticides. In fact, HDOA has actively opposed proposed state legislation fo
require protective buffer zones. Some pesticide users in Hawai'i claim to use buffer zones for
RUPs, but these zones are voluntary, unenforceable, and in any event inadequate to protect
public health and safety. For example, the voluntary “Kaua’i Good Neighbor Program”
establishes a mere 100-foot buffer zone between areas treated with RUPs and schools, medical
facilities, and residential properties.’® Yet, among the nation’s top 25 largest agricultural
production counties, buffer zones between RUP application and schools are at least 200 feet,
and somne are 5,280 feet (1 mile).”V Fresno County, California, requires a buffer zone of 660 (1/8
mile) for all pesticides when school is in session.”® In these counties, buffer zones for bees range
from 100 feet to 4.5 miles (23,760 feet}.”® By failing to require, implement, and enforce any buffer
zones whatsoever between pesticide application and Native Hawaiian communities, HDOA is
violating Title V1.

* Kaua'i Agricultural Good Neighbor Program: Voluntary Standards and Guidelines
for RUP Use Reporting and Buffer Zones (Nov. 12, 2013).

17 JFF Report at 232-34.

8 Id. at 232.

9 id, at 232-34,
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Fig. 1. Proximity of Schools to RUPs on Kaua‘i (Source: CFS Report)
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Fig. 2. Proximity of Schools to RUPs on Moloka'i and Maui (Source: CFS Report)
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September 16, 2016

Return Receipt Requested In Reply Refer to:

Certified Mail 7: DD EPA File Nos. 44RNO-16-R9

and 45RNO-16-R9

Earthjustice Mid-Pacific Office
850 Richards Street

Suite 400

Honolulu, HI 96813

Re: Acknowledgement of Receipt of Administrative Complaint

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), Office of Civil
Rights (OCR), received your correspondence on September 15, 2016.

The OCR is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. OCR will review your
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within OCR’s jurisdiction. Once this jurisdictional review is completed, the
OCR will notify you as to whether it will accept your complaint for investigation or reject, or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-7288 or temple.kurti@epa.goy.

Sincerely,’ 7
/@O’ [, Il
Kurt Temple

Senior Advisor
Office of Civil Rights
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ce Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Deputy Civil Rights Official

U.S. EPA, Region 9
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May 30, 2019
Return Receipt Requested In Reply Refer To:
Certified Mail#: 7015 3010 0001 1267 1340 EPA Complaint No: 44RNO-16-R9

Ms. Kylie W. Wager Cruz
Earthjustice Mid-Pacific Office
850 Richard Street, Suite 400
Honolulu, Hawaii 96813

Dear Ms. Wager:

This letter is to inform you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed Informal
Resolution Agreement (Agreement) entered into between EPA and the Hawai‘i Department of
Agriculture (HDOA). On March 9, 2017, ECRCO accepted for investigation an administrative
complaint brought under Title VI of the Civil Rights Act of 1964 (Title VI) and EPA’s
implementing regulation at 40 C.F.R. Parts 5 and 7, which alleged that HDOA and the Hawaii
Agribusiness Development Corporation (ADC) engaged in discrimination based on race and
national origin. The complaint against HDOA was assigned EPA Complaint No. 44RNO-16-R9,
and the complaint against ADC was assigned EPA Complaint No. 45RNO-16-R9.! Specifically,
the issues accepted for investigation were:

1. Whether in administering the pesticides program and the leasing and licensing of the
state land program the HDOA and/or ADC discriminated on the basis of race and/or
national origin (Native Hawaiians) against farm workers and residents of West Kaua'i
and Moloka'i, in violation of Title VI of the Civil Rights Act, and EPA’s
implementing regulation; and

2. Whether the HDOA and/or ADC is complying with the procedural safeguard
provisions in 40 C.F.R. Parts 5 and 7 which require recipients of EPA financial
assistance to have specific policies and procedures in place to comply with their non-
discrimination obligations.

During the course of EPA’s investigation, HDOA agreed to enter into an Informal Resolution
Agreement in order to resolve EPA Complaint No. 44RNO-16-R9. The enclosed Agreement is
entered into by EPA pursuant to authority granted to EPA under the federal nondiscrimination
laws, including Title VI and EPA’s nondiscrimination regulation at 40 C.F.R. Parts 5 and 7. It

"EPA Complaint No. 45RNO-16-R9 is being resolved through a separate informal resolution agreement between
EPA and ADC.
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resolves EPA Complaint No. 44RNO-16-R9. It is understood that the Agreement does not
constitute an admission by HDOA of any violation or a finding by EPA of compliance or
noncompliance with applicable federal non-discrimination laws and regulation, including 40
C.F.R. Parts 5 and 7.

The enclosed Agreement does not affect HDOA’s continuing responsibility under Title VI or
other federal non-discrimination laws, and EPA’s regulation at 40 C.F.R. Parts 5 and 7, nor does
it affect EPA’s investigation of any Title VI or other federal civil rights complaints or address
any other matter not covered by this Agreement. This letter sets forth EPA’s disposition of the
complaint. This letter is not a formal statement of EPA policy and should not be relied upon,
cited, or construed as such.

EPA is committed to working with HDOA as it implements the provisions of the Agreement. If
you have any questions regarding the Agreement between EPA and HDOA, please contact me at
(202) 564-9649, by e-mail at dorka.lilian@epa.gov, or U.S. mail at U.S. EPA, Office of General
Counsel, External Civil Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania

Avenue, N.W., Washington, D.C. 20460.
Sincerely, ;

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency

Enclosure

Cc:  Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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INFORMAL RESOLUTION AGREEMENT
between the
HAWAI‘l DEPARTMENT OF AGRICULTURE
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
External Civil Rights Compliance Office

EPA COMPLAINT NO. 44RNO-16-R9 (HDOA)

. PURPOSE AND JURISDICTION

A. Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title
V1), and other federal civil rights laws, and United States Environmental
Protection Agency’s (EPA) regulation 40 C.F.R. Parts 5' and 7, prohibit
discrimination on the basis of race, color, national origin, sex, age and disability
in any programs or activitics receiving federal financial assistance.

B. The Hawai'i Department of Agriculture (HDOA) is a recipient of federal financial
assistance from the EPA and is subject to the provisions of Title VI and 40 C.F.R.
Parts 5* and 7.

B On March 9, 2017, EPA’s External Civil Rights Compliance Office (ECRCO)
accepted for investigation an administrative complaint brought under Title VI and
EPA’s implementing regulation at 40 C.F.R. Part 7, Subpart D, which allcged that
HDOA and the Hawaii Agribusiness Development Corporation (ADC) engaged
in discrimination based on race, color and national origin. The complaint against
HDOA was assigned EPA Complaint No. 44RNO-16-R9, and the complaint
against ADC was assigned EPA Complaint No. 45RNO-16-R9.* EPA accepted
for investigation the following issues:

I Whether in administering the pesticides program and the leasing
and licensing of the state land program the HDOA and/or ADC
discriminated on the basis of race and/or national origin (Native
Hawaiians) against farm workers and residents of West Kaua‘i and
Moloka‘i, in violation of Title VI of the Civil Rights Act, and
EPA’s implementing regulation: and

" A violation of 40 CFR Part 5 was not alleged as part of the original complaint filed with ECRCO.

? Ibid.
*EPA Complaint No. 45RNO-16-R9 is being resolved through a separate informal resolution agreement between

EPA and ADC,





D.

2. Whether the HDOA and/or ADC is complying with the procedural
safeguard provisions in 40 C.F.R. Part 7, Subpart D, which require
recipients of EPA financial assistance to have specific policics and
procedures in place to comply with their non-discrimination obligations,

During the course of EPA’s investigation into EPA Complaint No. 44RNO-16-

RY. HDOA and EPA agreed to enter into an Informal Resolution Agreement

(Agreement).

This Agreement is voluntarily entered into by HDOA and EPA. This Agreement

resolves EPA Complaint No. 44RNO-16-R9. It is understood that this Agreement

does not constitute an admission of guilt, liability, or wrongdoing by HDOA.

EPA is not making any finding of compliance or noncompliance with applicable

federal non-discrimination laws and regulations, including 40 C.I.R. Parts 5*and

7.

HDOA continues to be committed to carrying out its responsibilities as a recipient

of state and federal financial assistance in a non-discriminatory manner and in

accordance with the requirements of Title V1. and any other federal and state non-
discrimination laws.

I1. BACKGROUND

A.

B.

As part of the informal resolution process, ECRCO and HDOA worked together
to identify options in the development of this Agreement to resolve the
Complaint.

“In 1978, Congress enacted Pub. 1. 95-396 which contained numerous revisions
lo the Federal Insecticide, Fungicide Insecticide and Rodenticide Act (FIFRA) (7
U.S.C. 136 ef seq.). One of the changes added two new scctions of FIFRA,
sections 26 and 27, U.S.C. 136w-1 and 136w-2, which together established a
standard and procedures for according States the primary enforcement
responsibility for pesticide use violations (primacy).”™

In 1978. IiPA allocated funding to the State ol Hawaii for the enforcement off
FIFRA violations.

During the pendency of the Complaint investigation, Act 045, Session Laws of
Hawai'i (2018)% was enacted into law. Through Act 045 the Hawai‘i legislature
amended H.R.S. Chapter 149A by adding a new part entitled “Pesticide Reporting

*See . 1.

* Federal Register, Vol. 48, No. 3; 40 CFR Part 173[OPP 00159: PH-FRL 2215-3] Federal Insecticide, Fungicide,
and Rodenticide Act, State Primary Enforcement Responsibilitics,

“ Available at

hllps:h‘www.capilot.lmwaii.gnw‘ndvrcporIsfadvrcpnn‘nspx‘.’ychE{)1B&rcpm't=snhjccl&slrlnpul=acl%20045&iitlc=
search%20results%20for:%20act%20045.





and Regulation Program.” Specifically, H.R.S. Chapter 149A7 was amended to
require:

(a) Beginning January 1, 2019, every user of restricted use pesticides
shall be subject to the requirement to submit to [HDOA], for
departmental use, an annual report of all use of restricted use
pesticides as provided in this section.

# # *®

(c) The department shall adopt rules pursuant to chapter 91 requiring
that the annual reports include the following information:

(1) A listing, by federal and state registrations or permit
numbers, commercial product names, and active
ingredients, of all restricted use pesticides used;

(2) The total quantities used for cach restricted usc
pesticide;

(3) A general description of the geographic location,

including, at a minimum, the tax map key number, at which
the restricted use pesticides were used; and

(4) The date on which the restricted use pesticide
application occurred.
H.R.S. § 149A-26 (Supp. 2018).8
The annual report is required to be submitted to HDOA no later than thirty
days following the end of each calendar year, with the first annual report

due to HDOA no later than January 30, 2020. See H.R.S. § 149A-26(b)
(Supp. 2018)”.

IFollowing receipt of the annual report:

The [HDOA] shall produce a summary, for public disclosure, by
county, that includes:
(1) The total quantity used, by federal and state
registrations or permit numbers, commercial product
names, and active ingredients, for cach restricted usc
pesticide used; and
(2) The amount of area in the county in which the restricted
use application occurred.

/A WwWw,capito il.gov/hrscu Vol03_Ch0121-0200D/HRSO149A, htm and

!ﬂjp_&;af_i’_\_\,{_\mgl_ni!ol.hawuii.;mw’nd\-renorlsfﬂdvrcpm;r_l_sn.\'?vczl_r_igm_ﬂ_&:rcpnn-'subiec1&51rlnnnt-' -Act®2004 5&title=

¥ https://www.capitol.haw v/hrscurrent/Vol03 Ch0121-02000/HRS0149A,.htm and

https://www.capitol.hawaii,gov/advreports/advreport.aspx?year=2018&report=subject&strinput=Act%20045&tit!

= | : A 45.

? Available at hups://www.capitol hawail.gov/hrscurrent/Vol03_Ch0121-0200D/HRSO149A/HRS_0149A-0026.him
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ILR.S. § 149A-27 (Supp. 2018)."

Additionally, “[bleginning January 1. 2019, no person shall apply a
restricted use pesticide on or within one hundred leet of a school property
during normal school hours[.]” H.R.S. § 149A-28 (Supp. 2018). Normal
school hours are defined as “Monday through Friday from 7:00 a.m. until
4:00 p.m., excluding days when classes are not in session.” H.R.S. §
149A-25 (Supp. 2018).

Finally, Act 045 amended H.R.S. § 149A-31 by adding a new subsection
that prohibits the use or application of any pesticide containing
chlorpyrifos between January 1, 2019 and December 31, 2022, without a
temporary permit issued by HDOA. Alter December 31, 2022 all usc or
application of chlorpyrifos in the State is prohibited. H.R.S. § 149A-31
(7) (Supp. 2018).

I11. SPECIFIC HAWAI'I DEPARTMENT OF AGRICULTURE COMMITMENTS
Unless otherwise provided in Section IV.B. and C., by signing this Agreement, the HDOA
commits itsclf to perform the obligations recited in this Section pertaining to FIFRA 7 1LLS.C.
§136 et seq. (1996), Act 045, Session Laws of Hawai‘i (2018), and H.R.S. § 149A, and
accordingly. no further monitoring by EPA of these commitments is necessary.

A. Minimize Pesticide xposure Statewide:

I As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to regularly monitor, investigate. and cnforce
pesticide use and pesticide applications within the State of’ Hawai’i
(“State” or “Hawai‘i”) to ensure use and applications are made in a
manner that is consistent with the EPA approved label. See 7 U.S.C. §
136 (a)(2)(G) and H.R.S. § 149A-31.

2. As an agency granted primacy for FIFRA enforcement, HDOA reatfirms
its commitment to continue to work with EPA to identify and review
investigative resources, procedures, and periodic review to inform its
decisions on the licensing of pesticide products for use in Hawai'i, and to
ensure the pesticide products do not pose an unrcasonable risk to humans
or the environment when used according to label directions. See 7 U.S.C
§§ 136-136y.

) As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to work with and take direction from the
Hawai‘i Department of Health, the state department statutorily required to

10 Available at hitps:/wwav.capitolhawaii.gov/hrscurrent/Vol03. ChO121-0200D/HRSOT49A/HIRS_0149A-
0027.ltm





B.

0

ascertain whether exposure to pesticides presents a threat to public health.
See TLR.S. §§ 321-311 and 321-312.

As an agency granted primacy lor FIFRA enforcement, HDOA reaffirms
its commitment to continue its efforts to create and implement a pesticide
drift monitoring study. Recently, funds were appropriated, pursuant to
2018 Haw. Sess. Laws Act 045, §§ 4 - 5 at 145, for the development of a
pesticide drift monitoring study to evaluate pesticide drift at three schools
within the State. HDOA has identified Waimea Canyon Middle School, in
West Kaua‘i, as one of the three participating schools. To ensure that
information on pesticide drift is gathered in a way that fairly represents the
entire State, one school from Maui and one school from Oahu will also
participate in the pesticide drift study. HDOA will prepare and submit a
report of its findings and recommendations (report) to the legislature no
later than twenty days prior to the convening of the regular session of
2020. The report to the legislature will be publicly available.

Minimize Harmful Pesticides in the Water:

[\ ]

"

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to work with and take direction from the
Hawai‘i Department of Health, the state department statutorily required to
enforce State Primary Drinking Water Regulations, to identify
contaminants in the water systems, establish action levels, and prevent,
control and abate water pollution in the State. See H.R.S. §§ 340E-21 to
340E-25, 342D-1 10 342D-71, and H.R.S. Chapter 342E.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to support surface water pesticide-monitoring
programs in conjunction with the Hawai‘i Department of Iealth and the
United States Geological Survey. In the event that surface water pesticide
levels are found to exceed existing Maximum Contaminant Levels (MCL)
or human-health or aquatic life benchmarks established by EPA, HDOA
will take direction from the Hawai‘i Department of Health, and other
agencies statutorily bound to address such contingencies, by assisting in
the creation and implementation of an action plan.

As an agency granted primacy for FIFRA enforcement, HDOA’s certified
RUP applicator education programs will continue to stress pesticide use
and pesticide application methods that address the impact of pesticides on
water statewide, including in West Kaua‘i and Moloka“i.

Follow-up on Pesticide Complaints from the Community:

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to diligently respond, investigate, gather
information/samples, create a record of the investigation, and send the





6.

completed record to the HHDOA main office for review by the case
developers, and take appropriate enforcement action when necessary.

In 2015 procedures were implemented by HDOA for purposes of
eliminating an approximately 700-case backlog. In June 2015, a deputy
attorney general was specifically assigned to the pesticide branch, and
deadlines were established for submission of investigative reports, case
review, and enforcement actions. Several temporary workers were hired
to review the backlog case files and take enlorcement action when
warranted. The backlog of cases awaiting case developer review and
processing was eliminated by 2017. Since that time 11DOA has
demonstrated the ability to maintain submittal deadlines and has
consistently closed the majority of investigative case files within sixty
days.

Thercfore, as an agency granted primacy lor FIFRA enforcement, HDOA
reaffirms its commitment (o continue to use its best efforts to process and
resolve environmental complaint investigations within sixty days. HDOA
commits that if a backlog reoccurs HDOA will reevaluate and amend
procedures as necessary to prevent a reoccurrence of inspection files
pending case developer review for more than sixty days.''

As an agency granted primacy for FIFRA enforcement, HDOA rcaffirms
its commitment to maintain current contact information on the HDOA
website,

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to provide contact information to
complainants at the beginning of the investigation.

As an agency granted primacy for FIFRA enforcement. HDOA reafTirms
its commitment to continue to notify complainants when the investigative
reports are sent to the HDOA main office for review by the case
developers.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continuc to provide complainants with contact
information for the case developers.

As an agency granted primacy for FIFRA enforcement, HDOA realfirms
its commitment to continue to notily complainants when the investigation
is complete and advise complainants how to obtain copies of the case file.

" The 2018-2021 Cooperative Agreement between EPA and HDOA includes the provision that upon completion of
an investigation (including sample analysis) the HDOA will initiate enforcement actions in accordance with the
Matrix of Enforcement Actions and Minimum State Actions, as follows:

a1, Minor actions (warning, letters, notices, cte.) will be initiated within 30 days.

b. Major actions (civil actions, formal hearings, license revocations, etc.) will be initiated within 60 days.





As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue o work with the INFOR database to complete
the internet programming that will allow the public to access real time
investigation information as soon as realistically possible. HDOA will
continue to explore ways in which the INFOR database may be configured
to provide the general public with easier access to posted information.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment, in conjunction with the Hawai‘i Department of Health
Hazard Evaluation and Emergency Response Office, to continue to follow
established procedures that require timely response to complaints about
pesticide exposure in the community.

Good Neighbor Program

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to monitor compliance by participating companies with
the agreements established through the Good Neighbor Program,
including the agreed upon one-hundred-foot buffer zone for pesticide
application as measured from the outside perimeter of proposed treated
areas up to the property line of an abutting school, medical facility, and
residential property. Beginning January 1, 2019, HDOA will enforce one-
hundred-foot buffer zone around school property during normal school
hours in the same manner that HDOA enforces any other pesticide statute
or rule by responding to pesticide use complaints as soon as possible, and
monitoring compliance with the pesticide statutes or rules through
investigative inspections.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to enforce buffer zones required by the
pesticide product label and the Application Exclusion Zones requirement
established by the federal Worker Protection Standard, 40 C.F.R. Part 170
[ IRYUTA

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to compare RUP sales information against the
RUP storage and usc information obtained from participating
agribusinesses statewide to determine if the RUP application information
is generally reliable.

As an agency granted primacy for FIFRA enforcement, HDOA realfirms
its commitment to encourage all RUP applicators to be considerate of their
neighbors through ongoing education and training programs.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to ensuring that HDOAs certified RUP applicator
educator programs will continue to stress drift management, through the
use of best management practices, as instrumental in achieving good
neighbor status.





0. HDOA will request the Environmental Mediation Center. or other
similarly neutral entity, to conduct further analysis and review of the
efficacy of the Good Neighbor Program. HDOA will request the
reviewing entity to assess the success or failure of the program. offer
suggestions for improving the program, and identify ways in which
current agricultural pesticide best management practices can be
incorporated into the Good Neighbor Program. HDOA will initiate this
request for further analysis and review within one year. Any resulting
report will be posted on HDOA's website.

E; 2018 Legislative Initiatives

1. HDOA will ereate form(s) for use by restricted use pesticide (RUP)
applicators to report annual RUP use information as required by H.R.S. §§
149A-26 and 149A-27 (Supp. 2018).

2 HDOA will summarize and post for public disclosure, by county, the total
quantities used, by federal and state registrations or permit numbers,
commercial product names, and active ingredients, for each restricted use
pesticide used, and the amount of area in the county in which the restricted
use application occurred as required by H.R.S. § 149A-27 (Supp. 2018).
The summary will be posted on the HDOA website within sixty days
following the close of the annual reporting period. The first annual
reporting period closes January 30, 2020.

7 HDOA will post maps or if that is not feasible, it will provide a link to
maps on the HDOA website by Junc 1, 2019 showing school locations and
approximate arca of school property subject to buffer zones for purposes
of aiding HDOA enforcement efforts pursuant to FLR.S. § 149A-28 (Supp.
2018). HDOA will include an advisory with the maps as a reminder that
the certified restricted use pesticide applicator is ultimately responsible for
complying with the Hawai‘i Pesticides Law, H.R.S. Chapter 149A, as
amended. See § 4-66-61 (3), Hawaii Administrative Rules (the “certified
applicator shall be responsible™ for all violations of H.R.S. Chapter 149A
and these rules).

4. HDOA will develop and implement a protocol for notitying the general
public and members of the agricultural community of the pending
prohibition of all pesticides containing chlorpyrifos as an active ingredient
pursuant to section 149A-31(7), Hawaii Revised Statutes.

I Non-Discrimination Procedural Safeguards'?:

12 As is ECRCO’s practice, ECRCO reviewed all relevant elements of HDOA's nondiscrimination program in light
of the EPA regulatory requirements at 40 C.F.R. Parts 5 and 7, such as its procedural safeguards and policies and
procedures to ensure access for individuals with limited-English proficiency and individuals with disabilities.
ECRCO also reviewed whether HDOA has in place a public involvement process that is available and accessible to
all persons regardless of race, color, national origin, disability, sex and age.





[n light of ECRCO’s review of HDOA’s nondiscrimination program, HDOA has
commitled to take the following actions.

I Notice of Non-Discrimination: Within four (4) months of the signing of
this Agreement, HDOA will prominently post its Notice of Non-
Discrimination on its website homepage, in general publications that are
distributed to the public (e.g., notice for public hearings, entrances (o
public hearings, public outreach materials such as brochures, notices, fact
sheets, or other information on rights and services, as well as in
applications or forms to participate in or access to HDOA’s programs,
processes, or activities), and in HDOA’s offices. To ensure effective
communication with the public, HDOA will ensure that its Notice of Non-
Discrimination is accessible to individuals with limited-English
proficiency and individuals with disabilities.

2. Grievance Procedures: Within four (4) months of the signing of this
Agreement, HDOA will prominently publish in print and on-line its
grievance procedures to process discrimination complaints filed under
federal non-discrimination statutes and will do so on a continual basis to
allow for appropriate, prompt, and impartial handling of those
discrimination complaints. HDOA will ensure that its Grievance
Procedures are accessible to individuals with limited-English proficiency
and individuals with disabilities.

G Training:

I, HDOA reaffirms its commitment to continue to conduct nondiscrimination
compliance training for all staff in coordination with the HDOA Non-
Discrimination Coordinator. HDOA will continue to update its training
materials and incorporate as appropriate.

v HDOA will ensure that the topic of nondiscrimination compliance is
included for presentation to HDOA staff at the annual pesticide
workshops.

3: HDOA reaffirms its commitment to continue to implement its “Together

We Farm” English language learner initiative, in West Kaua‘i and
Moloka‘i. During Year 3 of the program (2020 to 2021), when a
sufficient number® of fellow farmers have been trained to replicate and
implement the program, farmers from Wesl Kaua‘i and Moloka®i who are
interested in becoming a trainer will be given priority consideration for
participation in Year 2 of the program (2019 to 2020).

IV.  GENERAL

1% Sufficient number will be determined by the number of farmers within a particular geographic arca who express
interest in being trained,
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A. In consideration of HDOA’s ongoing commitments and actions described in this
Agreement, EPA will end its investigation and consider resolved the Complaint in
EPA File No. 44RNO-15-R9 (HDOA) and will not issue a decision on the merits
of the Complaint.

B. EPA will monitor HDOA’s ongoing efforts to ensure [ull compliance with its

federal, non-discrimination procedural safeguards and access obligations in
Sections I11. F and G, and upon request, EPA will provide technical assistance to
HDOA regarding those obligations.

C. With respect to the commitment in Section 111.D.6, HDOA will report to EPA the

progress of this commitment within six (6) months of the signing of this
agreement. Within one (1) year, HDOA will confirm to EPA its initiation of the
action specified in Scction [11.D.6.

D. Once these commitments are fully implemented, EPA will issuc a letter to HDOA
documenting completion of these commitments and closing the monitoring of
Complaint No. 44RNO-16-R9.

COMPUTATION OF TIME AND NOTICE

A. As used in this Agreement, “day” shall mcan a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday,
Sunday, or holiday (State or Federal), the period shall run until the close of
business of the next working day that is not a Saturday. Sunday or holiday.

B. Service of any documents required by this Agreement shall be made personally,

by certified mail with return receipt requested. or by any reliable commercial
delivery service that provides written verification of delivery.

Z Electronic documents submitted by HDOA to EPA via email shall be sent to the

following email address: Dorka.Lilian@epa.gov. Documents submitted by
HDOA to EPA shall be sent to Lilian Dorka, Director, U.S. EPA External Civil
Rights Compliance Office, Office of General Counsel (Mail Code 2310A), 1200
Pennsylvania Avenue N.W., Washington, D.C. 20460.

L3 Documents submitted by EPA to HDOA shall be sent to Phyllis Shimabukuro-
Geiser, Chairperson, Hawai‘i Department of Agriculture, Office of the
Chairperson, 1428 South King Street, Honolulu, Hawai‘i 96814-2512.

EFFECT OF INFORMAL RESOLUTION AGREEMENT
A. MDOA understands that, if nccessary, ECRCO may visit HDOA, interview stalT,
and request additional reports or data as necessary for ECRCO to determine

whether HDOA continues to meet its obligation to comply with the federal non-
discrimination requirements set forth in 40 C.F.R. Parts 5" and 7.

M See . 1.
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E.

HDOA understands that a failure to maintain compliance with federal non-
discrimination requirements may result in the EPA re-opening an investigation.

If cither Party desires to modify any portion of this Agreement because of
changed conditions making performance impractical or impossible, or due to
material change to HDOA’s program or authorities, or for other good cause, the
Party seeking a modification shall promptly notify the other in writing, setting
forth the facts and circumstances justifying the proposed modification. Any
modification(s) to this Agreement shall take effect only upon written agreement
of the Chairperson of HDOA and the Director of ECRCO.

HDOA acknowledges its continuing responsibility to comply with Title VI, 40
C.F.R. Parts 5 and 7, and other federal non-discrimination laws, along with its
continuing responsibility to comply with State non-discrimination laws. HDOA
further acknowledges EPA’s ongoing obligations to investigate any Title VI or
other federal civil rights complaints and to address any other matter not covered
by this Agreement.

This Agreement constitutes the entire Agreement between HDOA and EPA
regarding the matters addressed herein, and no other statement, promise, or
agreement made by any other person shall be construed to change any
commitment or term of this Agreement.

The effective date of this Agrecment shall be the date by which both Parties have
signed the Agreement. The undersigned representatives of the Parties certify that
they are fully authorized to consent to the terms and conditions of this Agreement.
Signature on a counterpart or authorization of an clectronic signature shall
constitute a valid signaturc.

On behalf of the Hawai‘i Department of Agriculture:

w?m&mmé&m - Dri 5-39-19
Phyllis Shimabukuro-Geiser, Chairperson DATE
Hawai‘i Board of Agriculture

On behalf of the U.S. Environmental Protection Agency:

%Mw ey 29, 2019

[ilian S. Dorka, Director

DATE

IExternal Civil Rights Compliance Office
Office of General Counsel

'* Ibid,
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL

May 30, 2019

Return Receipt Requested In Reply Refer To:
Certified Mail#: 7015-3010-0001-1267-1333 EPA Complaint No: 44RNO-16-R9

Phyllis Shimabukuro-Geiser, Chairperson
Hawai‘i Board of Agriculture

Hawaii Department of Agriculture

Office of the Chairperson

1428 South King Street

Honolulu, HI 96814

Dear Chairperson Shimabukuro-Geiser:

This letter is to inform you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed Informal
Resolution Agreement (Agreement) entered into between EPA and the Hawai‘i Department of
Agriculture (HDOA). On March 9, 2017, ECRCO accepted for investigation an administrative
complaint brought under Title VI of the Civil Rights Act of 1964 (Title VI) and EPA’s
implementing regulation at 40 C.F.R. Parts 5 and 7, which alleged that HDOA and the Hawaii
Agribusiness Development Corporation (ADC) engaged in discrimination based on race and
national origin. The complaint against HDOA was assigned EPA Complaint No. 44RNO-16-R9,
and the complaint against ADC was assigned EPA Complaint No. 45SRNO-16-R9." Specifically,
the issues accepted for investigation were:

1. Whether in administering the pesticides program and the leasing and licensing of the
state land program the HDOA and/or ADC discriminated on the basis of race and/or
national origin (Native Hawaiians) against farm workers and residents of West Kaua'i
and Moloka'i, in violation of Title VI of the Civil Rights Act. and EPA’s
implementing regulation; and

b2

Whether the HDOA and/or ADC is complying with the procedural safeguard
provisions in 40 C.F.R. Parts 5 and 7 which require recipients of EPA financial
assistance to have specific policies and procedures in place to comply with their non-
discrimination obligations.

During the course of EPA’s investigation, HDOA agreed to enter into an Informal Resolution
Agreement in order to resolve EPA Complaint No. 44RNO-16-R9. The enclosed Agreement is
entered into by EPA pursuant to authority granted to EPA under the federal nondiscrimination

"EPA Complaint No. 45RNO-16-R9 is being resolved through a separate informal resolution agreement between
EPA and ADC.





Chairperson Phyllis Shimabukuro-Geiser Page |2

laws, including Title VI and EPA’s nondiscrimination regulation at 40 C.F.R. Parts 5 and 7. It
resolves EPA Complaint No. 44RNO-16-R9. It is understood that the Agreement does not
constitute an admission by HDOA of any violation or a finding by EPA of compliance or
noncompliance with applicable federal non-discrimination laws and regulation, including 40

C.F.R. Parts 5 and 7.

The enclosed Agreement does not affect HDOA’s continuing responsibility under Title VI or
other federal non-discrimination laws, and EPA’s regulation at 40 C.F.R. Parts 5 and 7, nor does
it affect EPA’s investigation of any Title VI or other federal civil rights complaints or address
any other matter not covered by this Agreement. This letter sets forth EPA’s disposition of the
complaint. This letter is not a formal statement of EPA policy and should not be relied upon,
cited, or construed as such.

We would like to thank HDOA, and in particular Supervising Deputy Attorney General Bryan
Yee and Deputy Attorney General Delanie Prescott-Tate, for the excellent level of cooperation
and assistance in this matter. EPA is committed to working with HDOA as it implements the
provisions of the Agreement. If you have any questions regarding the Agreement between EPA
and HDOA, please contact me at (202) 564-9649, by e-mail at dorka.lilian@epa.gov, or U.S.
mail at U.S. EPA, Office of General Counsel, External Civil Rights Compliance Office (Mail
Code 2310A). 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

B DA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency

Enclosure

Ce:  Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Deputy Regional Administrator
Deputy Civil Rights Official
EPA Region 9

Sylvia Quast
Regional Counsel
EPA Region 9
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INFORMAL RESOLUTION AGREEMENT
between the
HAWAI‘I DEPARTMENT OF AGRICULTURE
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
External Civil Rights Compliance Office

EPA COMPLAINT NO. 44RNO-16-R9 (HDOA)

I, PURPOSE AND JURISDICTION

AL Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title
V1), and other federal civil rights laws, and United States Environmental
Protection Agency's (EPA) regulation 40 C.F.R. Parts 5' and 7, prohibit
discrimination on the basis of race, color, national origin, sex, age and disability
inany programs or aclivitics receiving federal financial assistance.

B. "The Hawai*i Department of Agriculture (HDOA) is a recipient of lederal financial
assistance from the EPA and is subject to the provisions of Title VI and 40 C.F.R.
Parts 5% and 7.

C. On March 9, 2017, EPA’s External Civil Rights Compliance Office (ECRCO)
accepted for investigation an administrative complaint brought under Title VI and
EPA’s implementing regulation at 40 C.F.R. Part 7, Subpart D, which allcged that
HDOA and the Hawaii Agribusiness Development Corporation (ADC) engaged
in discrimination based on race, color and national origin. The complaint against
HDOA was assigned EPA Complaint No. 44RNO-16-R9, and the complaint
against ADC was assigned EPA Complaint No. 45RNO-16-R9.> EPA accepted
for investigation the following issues:

L Whether in administering the pesticides program and the leasing
and licensing of the state land program the HDOA and/or ADC
discriminated on the basis of race and/or national origin (Native
Hawaiians) against farm workers and residents of West Kaua‘i and
Moloka'i, in violation of Title VI of the Civil Rights Act, and
EPA’s implementing regulation: and

" A violation of 40 CFR Part 5 was not alleged as part of the original complaint filed with ECRCO.

? Ibid.
*EPA Complaint No, 45RNO-16-R9 is being resolved through a separate informal resolution agreement between

EPA and ADC,
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Whether the HDOA and/or ADC is complying with the procedural

safeguard provisions in 40 C.F.R. Part 7, Subpart D, which require

recipients of EPA financial assistance to have specific policies and

procedures in place to comply with their non-discrimination obligations.

D. During the course of EPA’s investigation into EPA Complaint No. 44RNO-16-
RY., HDOA and EPA agreed to enter into an Informal Resolution Agreement
(Agreement).

E: This Agreement is voluntarily entered into by HDOA and EPA. This Agreement
resolves EPA Complaint No. 44RNO-16-R9. It is understood that this Agreement
does not constitute an admission of guilt, liability, or wrongdoing by HDOA.
EPA is not making any finding of compliance or noncompliance with applicable
federal non-discrimination laws and regulations, including 40 C.I.R. Parts S*and
7.

F: HDOA continues to be committed to carrying out its responsibilities as a recipient
of state and federal financial assistance in a non-discriminatory manner and in
accordance with the requirements of Title VI, and any other federal and state non-
discrimination laws.

1. BACKGROUND

A. As part of the informal resolution process, ECRCO and HDOA worked together
to identify options in the development of this Agreement to resolve the
Complaint.

B. “In 1978, Congress enacted Pub. L. 95-396 which contained numerous revisions
to the Federal Insecticide, Fungicide Insecticide and Rodenticide Act (FIFRA) (7
U.S.C. 136 ef seq.). One of the changes added two new scctions of FIFRA,
sections 26 and 27, U.S.C. 136w-1 and 136w-2, which together established a
standard and procedures for according States the primary enforcement
responsibility for pesticide use violations (primacy).”

In 1978. I:PA allocated funding to the State of Hawaii for the enforcement of
FIFRA violations.

C. During the pendency of the Complaint investigation, Act 045, Session Laws of
Hawai‘i (2018)° was enacted into law. Through Act 045 the Hawai‘i legislature
amended H.R.S. Chapter 149A by adding a new part entitled “Pesticide Reporting

* See M. 1.

Y Federal Register, Vol. 48, No. 3: 40 CFR Part 173[OPP 00159: PH-FRL 2215-3] Federal Insecticide. Fungicide,
and Rodenticide Act, State Primary Enforcement Responsibilities.

“ Available at
hllps:z‘!www.cnpilol.hawuii.gov.-‘ndvrcpnr1smdvn:porl.;lspx?ychZ(}I8&rcpon=suhjet:t&slr]npm=acl%20045&litlc=
search%20results%20for:%20act%20045.





and Regulation Program.” Specifically, H.R.S. Chapter 149A7 was amended to
require:

(a) Beginning January 1, 2019, every user of restricted use pesticides
shall be subject to the requirement to submit to [HDOA], for
departmental use, an annual report of all use of restricted use
pesticides as provided in this section.

# & *

(¢)  The department shall adopt rules pursuant to chapter 91 requiring
that the annual reports include the following information:

(1) A listing, by federal and state registrations or permit
numbers, commercial product names, and active
ingredients, of all restricted use pesticides used;

(2) The total quantities used for cach restricted use
pesticide;
(3) A general description of the geographic location,

including, at a minimum, the tax map key number, at which
the restricted use pesticides were used; and

(4) The date on which the restricted use pesticide
application occurred.
H.R.S. § 149A-26 (Supp. 2018).*
The annual report is required to be submitted to HDOA no later than thirty
days following the end of each calendar year, with the first annual report

due to HDOA no later than January 30, 2020. See H.R.S. § 149A-26(b)
(Supp. 2018)°.

Following receipt of the annual report:

The [HDOA] shall produce a summary, for public disclosure, by
county, that includes:

(1) The total quantity used, by federal and state
registrations or permit numbers, commercial product
names, and active ingredicnts, for cach restricted usc
pesticide used; and

(2) The amount of area in the county in which the restricted
use application occurred.

" hups://www,capitol hawaii.gov/Arscurrent/Volo3 Ch0121-02000/HRS0149A htm and
https://wwy.capitol.hawaii.gov/advreports/advreport.aspx?year=2018&report=subject&strinput=Act%62004 5 & title=
Search%20Results%20for:%20Ac1%20045.

¥ https://www.capitol.hawall.gov/hrscurrent/Vol03 Ch0121-0200D/HRS0149A.htm and
https://www.capitol.hawaii.gov/advreports/advreport.aspx?year=2018&report=subject&strinput=Act%20045&titl
e=5earch%20Results%20for:%20Act%20045.

* Available at hups:/wwiy,capitol hawail.gov/hrscurrent/Vol03_Cho121-0200D/1IRSO149A/HRS_0149A-0026.htm
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ILR.S. § 149A-27 (Supp. 2018)."

Additionally, “[b]eginning January 1. 2019, no person shall apply a
restricted use pesticide on or within one hundred feet of a school property
during normal school hours[.]” H.R.S. § 149A-28 (Supp. 2018). Normal
school hours are defined as “Monday through Friday from 7:00 a.m. until
4:00 p.m., excluding days when classes arc not in session.” H.R.S. §
149A-25 (Supp. 2018).

Finally, Act 045 amended H.R.S. § 149A-31 by adding a new subsection
that prohibits the use or application of any pesticide containing
chlorpyrifos between January 1, 2019 and December 31, 2022, without a
temporary permit issued by HDOA. Alter December 31, 2022 all use or
application of chlorpyrifos in the State is prohibited. H.R.S. § 149A-31
(7) (Supp. 2018).

I1. SPECIFIC HAWAI‘]I DEPARTMENT OF AGRICULTURE COMMITMENTS

Unless otherwise provided in Section IV.B. and C., by signing this Agreement, the HDOA
commits itself to perform the obligations recited in this Section pertaining to FIFRA 7 U.S.C.
§136 et seq. (1996), Act 045, Session Laws of Hawai‘i (2018). and H.R.S. § 149A, and
accordingly. no further monitoring by EPA of these commitments Is necessary.

A.

Minimize Pesticide Exposure Statewide:

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to regularly monitor, investigate. and cnforce
pesticide use and pesticide applications within the State of Hawai’i
(“State” or *Hawai‘i”) to ensure use and applications are made in a
manner that is consistent with the EPA approved label. See 7 U.S.C. §
136 (a)(2)(G) and H.R.S. § 149A-31.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to work with EPA to identify and review
investigative resources, procedures, and periodic review to inform its
decisions on the licensing of pesticide products for use in Hawai*i, and to
ensure the pesticide products do not pose an unreasonable risk to humans
or the environment when used according to label directions. See 7 U.S.C
8§ 136-1306y.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to work with and take direction from the
Hawai‘i Department of Health, the state department statutorily required to

1 Available at hitps://www.capitol.hawaii.gov/hrscurrent/Vol03 Cho12 1-0200D/HRSO149A/HRS_0149A-

0027.htm





ascertain whether exposure to pesticides presents a threat to public health.
See 1LR.S. §§ 321-311 and 321-312.

4. As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue its efforts to create and implement a pesticide
drift monitoring study. Recently, funds were appropriated. pursuant to
2018 Haw. Sess. Laws Act 045, §§ 4 - 5 at 145, for the development of a
pesticide drift monitoring study to evaluate pesticide drift at three schools
within the State. HDOA has identified Waimea Canyon Middle School, in
West Kaua‘i, as one of the three participating schools. To ensure that
information on pesticide drift is gathered in a way that fairly represents the
entire State, one school from Maui and one school from Oahu will also
participate in the pesticide drift study. HDOA will prepare and submit a
report of its findings and recommendations (report) to the legislature no
later than twenty days prior to the convening of the regular session of
2020. The report to the legislature will be publicly available.

B. Minimize Harmful Pesticides in the Water:

I As an agency granted primacy for FIFRA enforcement. HDOA reaffirms
its commitment to continue to work with and take direction from the
Hawai‘i Department of Health, the state department statutorily required to
enforce State Primary Drinking Water Regulations, to identify
contaminants in the water systems, establish action levels, and prevent,
control and abate water pollution in the State. See H.R.S. §§ 340E-21 to
340E-25, 342D-1 to 342D-71, and H.R.S. Chapter 342E.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to support surface water pesticide-monitoring
programs in conjunction with the Hawai*i Department of Iealth and the
United States Geological Survey. In the event that surface water pesticide
levels are found to exceed existing Maximum Contaminant Levels (MCL)
or human-health or aquatic life benchmarks established by EPA, HDOA
will take direction from the Hawai‘i Department of Health, and other
agencies statutorily bound to address such contingencies, by assisting in
the creation and implementation of an action plan.

2
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As an agency granted primacy for FIFRA enforcement. IDOA’s certilied
RUP applicator education programs will continue to stress pesticide use
and pesticide application methods that address the impact of pesticides on
water statewide, including in West Kaua‘i and Moloka‘i.

c, Follow-up on Pesticide Complaints from the Community:
i As an agency granted primacy for FIFRA enforcement, HDOA reaffirms

its commitment to continue to diligently respond, investigate, gather
information/samples, create a record of the investigation, and send the
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completed record to the ITDOA main office for review by the case
developers, and take appropriate enforcement action when necessary.

In 2015 procedures were implemented by HDOA for purposes of
eliminating an approximately 700-case backlog. In Junc 2015, a deputy
attorney general was specifically assigned to the pesticide branch, and
deadlines were established for submission of investigative reports, case
review, and enforcement actions. Several temporary workers were hired
to review the backlog case files and take enlorcement action when
warranted. The backlog of cases awaiting case developer review and
processing was eliminated by 2017. Since that time HDOA has
demonstrated the ability to maintain submittal deadlines and has
consistently closed the majority of investigative case [iles within sixty
days.

Therefore, as an agency granted primacy for FIFRA enforcement, HDOA
reaffirms its commitment to continue to use its best efforts to process and
resolve environmental complaint investigations within sixty days. HDOA
commits that if a backlog reoccurs HDOA will reevaluate and amend
procedures as necessary to prevent a reoccurrence of inspection files
pending case developer review for more than sixty days.''

As an agency granted primacy for FIFRA enforcement, HDOA rcaffirms
its commitment to maintain current contact information on the HDOA
website.

As an agency granted primacy for FIFRA enforcement, HDOA reaftirms
its commitment to continue to provide contact information to
complainants at the beginning of the investigation.

As an agency granted primacy for FIFRA enforcement, HDOA reatTirms
its commitment to continue to notify complainants when the investigative
reports are sent to the HDOA main office for review by the case
developers.

As an agency granted primacy for FIFRA enforcement. HDOA realfirms
its commitment to continue to provide complainants with contact
information for the casc developers.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to notily complainants when the investigation
is complete and advise complainants how to obtain copies of the casc file.

" The 2018-2021 Cooperative Agreement between EPA and HDOA includes the provision that upon completion of
an investigation (including sample analysis) the HDOA will initiate enlorcement actions in accordance with the
Matrix of Enforcement Actions and Minimum State Actions, as follows:

a. Minor actions (warning letters, notices, etc.) will be initiated within 30 days.

b. Major actions (civil actions, formal hearings, license revocations, etc.) will be initinted within 60 days.





9.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to work with the INFOR database to complete
the internet programming that will allow the public to access real time
investigation information as soon as realistically possible. HDOA will
continue to explore ways in which the INFOR database may be configured
to provide the general public with easier access to posted information.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment, in conjunction with the Hawai‘i Department of Health
Hazard Evaluation and Emergency Response Office, to continue to follow
established procedures that require timely response to complaints about
pesticide exposure in the community.

Good Neighbor Program

1.

o

d

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to monitor compliance by participating companies with
the agreements established through the Good Neighbor Program,
including the agreed upon one-hundred-foot buffer zone for pesticide
application as measured from the outside perimeter of proposed treated
areas up to the property line of an abutting school, medical facility, and
residential property. Beginning January 1, 2019, HDOA will enforce one-
hundred-foot buffer zone around school property during normal school
hours in the same manner that HDOA enforces any other pesticide statute
or rule by responding to pesticide use complaints as soon as possible, and
monitoring compliance with the pesticide statutes or rules through
investigative inspections.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment o continue to enforce buffer zones required by the

pesticide product label and the Application Exclusion Zones requirement
established by the federal Worker Protection Standard, 40 C.F.R. Part 170

ef seq.
As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to continue to compare RUP sales information against the

RUP storage and usc information obtained from participating
agribusinesses statewide to determine if the RUP application information

is generally reliable.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to encourage all RUP applicators to be considerate of their
neighbors through ongoing education and training programs.

As an agency granted primacy for FIFRA enforcement, HDOA reaffirms
its commitment to ensuring that HDOAs certified RUP applicator
educator programs will continue to stress drift management, through the
use of best management practices, as instrumental in achieving good
neighbor status.





6. HDOA will request the Environmental Mediation Center. or other
similarly neutral entity, to conduct further analysis and review of the
efficacy of the Good Neighbor Program. HDOA will request the
reviewing entity to assess the success or failure of the program. ofter
suggestions for improving the program, and identify ways in which
current agricultural pesticide best management practices can be
incorporated into the Good Neighbor Program. HDOA will initiate this
request for further analysis and review within one year. Any resulting
report will be posted on HDOA's website.

[ 2018 Legislative Initiatives

I HDOA will create form(s) for use by restricted use pesticide (RUP)
applicators to report annual RUP use information as required by H.R.S. §§
149A-26 and 149A-27 (Supp. 2018).

Z HDOA will summarize and post for public disclosure, by county, the total
quantities used, by federal and state registrations or permit numbers,
commercial product names, and active ingredients, for each restricted use
pesticide used, and the amount of area in the county in which the restricted
use application occurred as required by H.R.S. § 149A-27 (Supp. 2018).
The summary will be posted on the HDOA website within sixty days
following the close of the annual reporting period. The first annual
reporting period closes January 30, 2020.

3 HDOA will post maps or if that is not feasible, it will provide a link to
maps on the HDOA website by Junc 1, 2019 showing school locations and
approximate arca of school property subject to buffer zones for purposes
of aiding HDOA enforcement efforts pursuant to H.R.S. § 149A-28 (Supp.
2018). HDOA will include an advisory with the maps as a reminder that
the certified restricted use pesticide applicator is ultimately responsible for
complying with the Hawai'i Pesticides Law, H.R.S. Chapter 149A, as
amended. See § 4-66-61 (3), Hawaii Administrative Rules (the “certified
applicator shall be responsible™ for all violations of H.R.S. Chapter 149A
and these rules).

4. HDOA will develop and implement a protocol for notifying the general
public and members of the agricultural community of the pending

prohibition of all pesticides containing chlorpyrifos as an active ingredient
pursuant to section 149A-31(7), Hawaii Revised Statutes.

F. Non-Discrimination Procedural Safeguards'?:

12 As is ECRCO's practice, ECRCO reviewed all relevant elements of HDOA's nondiscrimination program in light
of the EPA regulatory requirements at 40 C.F.R. Parts 5 and 7, such as its procedural safeguards and policies and
procedures to ensure access for individuals with limited-English proficiency and individuals with disabilities.
ECRCO also reviewed whether HDOA has in place a public involvement process that is available and accessible to
all persons regardless of race, color, national origin, disability, sex and age.





In light of ECRCO’s review of HDOAs nondiscrimination program, HDOA has
committed to take the following actions.

1. Notice of Non-Discrimination: Within four (4) months of the signing of
this Agreement, HDOA will prominently post its Notice of Non-
Discrimination on its website homepage, in general publications that are
distributed to the public (e.g., notice for public hearings, entrances (o
public hearings, public outreach materials such as brochures, notices, fact
sheets, or other information on rights and services, as well as in
applications or forms to participate in or access to HDOA’s programs,
processes, or activities), and in HDOA’s offices. To ensure effective
communication with the public, HDOA will ensure that its Notice of Non-
Discrimination is accessible to individuals with limited-English
proficiency and individuals with disabilities.

i Grievance Procedures: Within four (4) months of the signing of this
Agreement, HDOA will prominently publish in print and on-line its
grievance procedures to process discrimination complaints filed under
federal non-discrimination statutes and will do so on a continual basis to
allow for appropriate, prompt, and impartial handling of those
discrimination complaints. HDOA will ensure that its Grievance
Procedures are accessible to individuals with limited-English proficiency
and individuals with disabilities.

G. Training:

E: HDOA reaffirms its commitment to continue to conduct nondiscrimination
compliance training for all staff in coordination with the HDOA Non-
Discrimination Coordinator. HDOA will continue to update its training
materials and incorporate as appropriate.

2 HDOA will ensure that the topic of nondiscrimination compliance is
included for presentation to HDOA staff at the annual pesticide
workshops.

3. HDOA reaffirms its commitment to continue to implement its “"Together

We Farm” English language learner initiative, in West Kaua‘i and
Moloka‘i. During Year 3 of the program (2020 to 2021), when a
sufficient number' of fellow farmers have been trained to replicate and
implement the program, farmers from West Kaua‘i and Moloka‘i who are
interested in becoming a trainer will be given priority consideration for
participation in Year 2 of the program (2019 to 2020).

V. GENERAL

1% Sufficient number will be determined by the number of farmers within a particular geographic arca who express
interest in being trained.





D.

A.

In consideration of HDOA’s ongoing commitments and actions described in this
Agreement, EPA will end its investigation and consider resolved the Complaint in
EPA File No. 44RNO-15-R9 (HDOA) and will not issue a decision on the merits
of the Complaint.

EPA will monitor HDOA's ongoing efforts to ensure [ull compliance with its
federal, non-discrimination procedural safeguards and access obligations in
Sections I11. F and G, and upon request, EPA will provide technical assistance to
HDOA regarding those obligations.

With respect to the commitment in Section 111.D.6, HDOA will report to EPA the
progress of this commitment within six (6) months of the signing of this
agreement. Within one (1) year, HDOA will confirm to EPA its initiation of the
action specified in Scction 111.D.6.

Once these commitments are fully implemented, EPA will issuc a letter to HDOA
documenting completion of these commitments and closing the monitoring of
Complaint No. 44RNO-16-R9.

COMPUTATION OF TIME AND NOTICE

As used in this Agreement, “day” shall mcan a calendar day. In computing any
period of time undcr this Agreement, where the last day would fall on a Saturday,
Sunday, or holiday (State or Federal), the period shall run until the close of
business of the next working day that is not a Saturday. Sunday or holiday.

Service of any documents required by this Agreement shall be made personally,
by certified mail with return receipt requested, or by any reliable commercial
delivery service that provides written verification of delivery.

Electronic documents submitted by HDOA to EPA via email shall be sent to the
following email address: Dorka.Lilian@epa.gov. Documents submitted by
HDOA to EPA shall be sent to Lilian Dorka, Director, U.S. EPA External Civil
Rights Compliance Office, Office of General Counsel (Mail Code 2310A), 1200
Pennsylvania Avenue N.W., Washington, D.C. 20460.

Documents submitted by EPA to HDOA shall be sent to Phyllis Shimabukuro-
Geiser, Chairperson, Hawai'i Department of Agriculture, Office of the
Chairperson, 1428 South King Street, Honolulu, Hawai‘i 96814-2512.

¥I. EFFECT OF INFORMAL RESOLUTION AGREEMENT

A.

IHIDOA understands that, if necessary, ECRCO may visit HDOA, interview stall]
and request additional reports or data as necessary for ECRCO to determine
whether HDOA continues to meet its obligation to comply with the federal non-
discrimination requirements set forth in 40 C.I.R. Parts 5" and 7.

M See ., 1.
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B.

D.

E:

-
4

HDOA understands that a failure to maintain compliance with federal non-
diserimination requirements may result in the EPA re-opening an investigation.

If cither Party desires to modify any portion of this Agreement because of
changed conditions making performance impractical or impossible, or due to
material change to HIDOA’s program or authorities, or for other good cause, the
Party seeking a modification shall promptly notify the other in writing, setting
forth the facts and circumstances justifying the proposed modification. Any
modification(s) to this Agreement shall take effect only upon written agreement
of the Chairperson of HDOA and the Director of ECRCO.

HDOA acknowledges its continuing responsibility to comply with Title VI, 40
C.F.R. Parts 5" and 7, and other federal non-discrimination laws, along with its
continuing responsibility to comply with State non-discrimination laws. HDOA
further acknowledges EPA’s ongoing obligations to investigate any Title VI or
other federal civil rights complaints and to address any other matter not covered
by this Agreement.

This Agreement constitutes the entire Agreement between HDOA and EPA
regarding the matters addressed herein, and no other statement, promise, or
agreement made by any other person shall be construed to change any
commitment or term of this Agreement.

The effective date of this Agreement shall be the date by which both Parties have
signed the Agreement. The undersigned representatives of the Parties certify that
they are fully authorized to consent to the terms and conditions of this Agreement.
Signature on a counterpart or authorization of an electronic signature shall
constitute a valid signature.

On behalf of the Hawai‘i Department of Agriculture:

WWW st $-a7-17

Phy“lb Shunabukuro-Gu%r. Chairperson DATE
Hawai‘i Board of Agriculture

On behalfl of the U.S. Environmental Protection Agency:

%Mw B 29, A0/9

[Lilian S

. Dorka. Director DATE

External Civil Rights Compliance Office
Office of General Counsel

* Ihid,
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September 16, 2016

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 0640 0006 0305 7442 EPA File No. 44RNO-16-R9
Letitia Uyehara, Chair

Agribusiness Development Corporation
235 South Beretania Street

Room 205

Honolulu, HI 96813

Re: Acknowledgement of Receipt of Administrative Correspondence
Dear Ms, Uyehara:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), Office of Civil
Rights (OCR), received correspondence on September 15, 2016, involving the Agribusiness
Development Corporation.

The OCR is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. OCR will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within OCR’s jurisdiction. Once this jurisdictional review is completed, the
OCR will notify you as to whether it will accept this complaint for investigation or reject, or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-7299 or by email at temple.kurt@epa.gov.

Sincerely,
L e e
Fun Loy o—
Kurt Temple
Senior Advisor
Office of Civil Rights

Recycled/Recyclable « Printed with Vegetable Ol Based Inks on 100% Postconsumer, Process Chlonine Free Recycled Paper





Ms. Letitia Uyehara

cc

Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Kenneth Lapierre

Assistant Regional Administrator
Deputy Civil Rights Official
U.S. EPA, Region 4
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